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Survey of 1957 Law on 
Commercial Paper 


JAMES 8S. SAVAGE* 


In the general area of commercial paper and banks and 
banking the decisions seem more technical and legalistic. The 
cases may be divided, roughly at least, into two categories. The 
“original parties” case where the courts have before them the 
original parties to the transaction and where the determination 
of the case rests, in the last analysis, on the conduct of these 
original parties. These cases, though sometimes technical, are 
similar to many of the sales cases. Most courts by following 
established principles arrive at what are probably correct de- 
cisions. Cases of this sort do not present serious policy prob- 
lems. Which of the parties has lived up to the “law,” or, to 
put it another way, which one was at fault? The significant 
cases in this area will be discussed later. The other category, 
the “third-party” cases are, in general, more difficult to decide. 
In these cases the courts have before them two parties both of 
whom are more or less innocent, that is, they have not them- 
selves been wrongdoers. Someone else, not accountable at law, 
either because of disappearance or insolvency, has actually 
caused the loss. The question that the court must then decide 
is where to place the loss. 


Cases of this sort have always given a certain amount of 
trouble and the law has not been constant through the years. 
Examples of this may be found in the commercial paper area. 

*James S. Savage is Associate Professor of Law at Valparaiso University School of 


Law and a Member of the Indiana Bar. This article is reprinted in 
permission of the editors of the New York University Law Review. 1068 Cnr 
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Price v. Neal* has long been an outstanding illustration of this 
type of problem. The court in that case was faced with two 
innocent parties and elected to place responsibility on one (the 
drawee-acceptor of a forged bill of exchange) without actually 
spelling out the reason. Problems created by forged indorse- 
ments are similar though mest courts follow a rule contrary 
to that of Price v. Neal.” 


When faced with these problems some modern courts have 
a tendency to decide them pretty much on a technical basis, 
allowing the chips to fall where they may. Other courts tend 
to supplement technical rules with a search for good or evil 
in the conduct of the parties to the end that one may be held 
more innocent than the other. Still other courts are more in- 
terested in policy questions presented and, accordingly, view 
these cases in an economic context as problems in risk allocation. 
It is not a part of this survey to determine whether this type 
of problem should be dealt with on a more open and frank 
basis, or whether it should continue to be dealt with in the light 
of existing “analytical jurisprudence.” 

“Third-party” cases arose during 1957 in South Carolina, 
New Jersey, the District of Columbia, and New York. In these 
cases the “bad man” has been a contractor offering repairs, 
remodeling, or modernization to private house owners. He has 
induced one relatively innocent party, a house owner, to sign 
a contract for the work, a contract that carries with it a nego- 
tiable promissory note. He has induced another relatively in- 
nocent party, a bank or lending institution, to purchase this 
paper. The “bad man” then defaults substantially or completely 
on his contract. The house owner is reluctant (to say the least) 
to pay and the lending institution is most eager to have him 
pay. The “bad man” is not “available” to make good the loss. 
Who shall bear it? 


In the South Carolina case a lending institution, the pur- 
chaser of the note from the contractor, sent an agent to inspect 
the house to determine if the remodeling had been accomplished. 
This was done prior to the actual purchase. The agent was in- 


#13 Burr. 1354, 97 Eng. Rep. 871 (K.B. 1762). 
42 See Canal Bank v. Bank of Albany, 1 Hill 287 (N.Y. Sup. Ct. 1841). 
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experienced and he confined his inspection to the exterior of 
the building. The remodeling had not been properly done. 
The South Carolina Supreme Court held that the purchaser 
of the note was a holder in due course; it was under no duty 
to inspect the premises and the fact that the inspection was 
made without due care violated no duty owed by the purchaser 
to the makers of the note.“* In the New Jersey case a lower 
court held against the purchaser of the note (again, a lending 
institution) on the ground that it had not met the burden of 
proving that the signatures on the note were those of the 
makers.‘* This was in the face of the fact that the makers had 
“denied, although somewhat qualifiedly, that the signatures 
were theirs on the promissory note.”** Much of the evidence 
pointed toward the authenticity of the signatures. The sales- 
man who had induced the makers to sign the contract in the 
first place was apparently not “available” to testify to circum- 
stances surrounding the execution of the note. The trial court 
judge thought that the lending institution had not met its 
burden, and noted also that there had been “deception,” “fraud,” 
and “trickery” practiced on the makers.“* The appellate court 
in sustaining the trial judge’s conclusions said, 


We are admonished . . . duly to recognize the superior opportun- 
ity of the trial judge to determine such characteristics as the 
sincerity, candor, and veracity of the witnesses in the deliverance 
of their testimony.*” 


In the District of Columbia case a lower appellate court 
held that it was reversible error for the trial judge to have 
instructed the jury that the lending institution could not be a 
holder in due course because it was the payee of the note.“ 
The court said that this fact in itself was not sufficient to deny 
the due-course holder status. The court sent the case back 
for a new trial with the instruction that fraud in the factum 
48 Carolina Housing & Mortgage Corp. v. Reynolds, 230 S.C. 491, 96 S.E.2d 485 
(1987), 9 S.C.L.Q. 630 (1987). 

. v. Hibbert, 44 —e Super. 287, 130 A.2d 61 (App. Div. 1957). 
ts ta at 240, 130 A.2d at 68 
461d. at 241, 130 A.2d at 63. 


471d. at 249, 130 A.2d at 68. 
48 Columbia Federal Sav. and Loan Ass’n v. Jackson, 131 A.2d 404 (D.C. App. 1957). 
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would be a good defense against a due course holder, but that 
it must be proved. The court also noted that even if the de- 
fense of fraud were to be proved the maker could be estopped 
to assert the fraud by his fault in not reading the note or having 
it read to him. The next two cases come from New York. In 
the first the supreme court held that the financial institution, 
purchaser of the note, was a holder in due course even though 
its agents had completed all of the blanks in the promissory note 
except, of course, the lines for the makers’ signatures. There 
was no question but that the makers (as well as seven of their 
neighbors, although not parties to the action) had been de- 
frauded by the contractor. There was considerable evidence 
that the makers did not know what they were doing when they 
signed the note, but they could not convince the court that 
there had been fraud in the factum. The court said: 


It is unfortunate that under situations such as exist here, defend- 
ants find themselves without a defense if the negotiable instrument 
which they signed is negotiated to a third party, a holder in due 
course. Whatever criticism may be made of this plaintiff in not 
first making a personal check with the defendants before purchas- 
ing the negotiable instrument, said plaintiff was within its rights 
in relying upon the certificate of completion which one of the 
defendants herself signed, and although it may be that the exercise 
of utmost care and discretion might have called upon the plaintiff 
personally to visit the premises to see whether the work was in fact 
completed, the law imposes no such obligation upon them.” 


A few weeks later, the appellate division held, on similar 
facts, that the lending institution was negligent in paying out 
the money to the contractor without having made an investi- 
gation, and was not, therefore, a due-course holder. The court 
went on to hold, however, that since the makers had signed a 
completion certification (when the work in fact had not been 
completed) upon which the lending institution had relied in 
paying the contractor, the makers could not defend on the basis 
of a failure of consideration.” 


49 Prudential Sav. Bank v. Tomassone, 7 Misc. 2d 444, 164 N.Y.S.2d 620 (Sup. Ct. 
1957). 


50 Id. at 449, 164 N.Y.S.2d at 625. 
51 County Trust Co. v. Berish, 4 A.D.2d 777, 165 N.Y.S.2d 548 (2d Dep't 1957) 
(mem. ). 
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The problem of liability between innocent parties for a loss 
occasioned by a third party was illustrated this year in three 
embezzlement cases where the embezzler had used (or misused ) 
his employer's checking account. In each of the cases the 
question at issue was whether the loss should fall on the employ- 
er-depositor or on the drawee bank. Two cases were decided 
on the basis of “fault,” one in favor of the drawee and the other 
in favor of the employer. The third case was determined by 
the principles of conflict of laws and the loss was placed on the 


drawee bank. 


In the first of these cases the check-writing employee made 
out the checks to “cash for payroll,” and then cashed them at 
the employer's bank. The employee managed to embezzle 
some $40,000 over a period of time by this method. In an 
action against the bank, the appellate court of Illinois held that 
the instruments were payable to “bearer,” but that they had not 
been negotiated to the drawee, and that therefore the case 
should be determined by the rules governing the liability of a 
bank to a depositor. The court went on to hold that the evi- 
dence failed to show any lack of care on the part of the bank and 
that, in fact, it demonstrated negligence on the part of the em- 
ployer-depositor.” 


In a case arising in New York an attorney for a trustee in 
bankruptcy forged checks on a bankrupt’s account in the drawee 
bank to the amount of $25,000. He did not use printed forms 
furnished the trustee by the bank, he did not number two of the 
checks as required by local bankruptcy law, and he cashed the 
checks with the drawee at a time when the drawee knew that 
he was in default on some personal obligations. The court held 
that the drawee was negligent and that even though the trustee 
was negligent in some respects, the drawee ought to stand the 
loss.™ 


In the third case an embezzling agent of an insurance com- 
pany sent false claims to his home office. The checks were 


52 Harlan E. Moore & Co. v. Champaign Nat’l Bank, 13 Ill. App. 2d 282, 141 
N.E.2d 97 (1957). 
53 Matter of Parry Lines, Inc., 150 F. Supp. 693 (S.D.N.Y. 1957). 
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written in the home office located in Massachusetts where the 
Negotiable Instruments Law contains the American Bankers 
Association recommended amendment which makes checks of 
this sort bearer paper. ** After being written the checks were 
mailed to the agent in Maryland, where the Negotiable Instru- 
ments Law does not contain the amendment and where checks 
of this sort would not be bearer instruments, but rather order 
instruments.* The agent cashed the checks in Maryland by 
indorsing the names of the fictitious payees. His embezzlements 
amounted to $38,000. The Maryland court decided that the 
case should be governed by Maryland law because the instru- 
ments were not complete until they had been delivered, and 
this occurred in Maryland where they were cashed.” The 
court went on to hold that under Maryland law these checks 
were not payable to bearer, that it was an error on the part 
of the trial judge to sustain the demurrer of the drawee bank 
to the complaint of the insurance company, and that the case 
should be sent back for trial. 


This difficult matter of placing liability as between innocent 
parties is, of course, almost perfectly illustrated by the problem 
of whether or not a holder is also a holder in due course.” Some- 
times the question is merely technical, e.g., whether a payee, 
as such, may be a holder in due course. In general, it has been 
allowed when all of the essential requisites to that status were 
present. The New York Supreme Court held that a payee of 
a check, under the facts, could be a due course holder, although 
it was noted that the court of appeals had not definitively settled 
the law for that state.” Apart from this technical matter, a 
determination that a holder is in due course means that he takes 
the instrument free of any defenses between the original parties. 
This means that a drawer, a maker, or an acceptor who may 
have a defense against the payee by reason of some fault or 
wrong on the part of the payee will lose his defense on a find- 


54 Mass. Laws Ann. c. 107, §31 (Michie 1957) (repealed Uniform Commercial 
Code, effective Oct. 1, 1958). by 


86 John Hancock Mut. Life Ins. Co. v. Fi or Nat'l] Bank & Trust Co., 
212 Md. 506, 129 A.2d 815 (1957); Comment, 17 La. L. Rev. 457 (1957). 
57 See text at notes 48-51 supra. 
om, Securities Co. v. Goode, 5 Misc. 2d 972, 162 N.Y.S.2d 962 (Sup. 
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ing of due course holding. This puts the party at fault out of the 
picture, legally, in the action between the holder and the payee’s 
victim. Where to put the loss? There is a considerable amount 
of flexibility (perhaps this means opportunity for judicial ma- 
nipulation) in existing commercial law in this area under the 
twin names of “good faith” and “bad faith.” Many appellate 
courts seem willing to accept the verdict of the jury or the 
conclusion of the trial judge that the holder has™ or has not” 
satisfied the essential requirements of due-course holding as well 
as other requirements. The entire matter of good and bad 
faith still continues to cause comment.” 


One last area in these “third party” cases is the matter of the 
liability of accommodation parties. Five cases were decided 
during 1957, and although none involved any new principles of 
law, almost all of them demonstrated that accommodation 
parties seldom seem to appreciate the position in which they 
are placing themselves.” One case in particular pointed up 
this difficulty. On one side the court had the Government of 
the United States, which is generally held not to be bound by 
acts of its agent in excess of express authority, and on the other 
side it had an elderly widow of meager education and no busi- 
ness experience who signed for the accommodation of her son, 
whom she feared. She was encouraged to do this by an agent 
of the Government who assured her that she could not lose 
anything. The district court in North Carolina, although mak- 
ing reference to the hardship feature of the case, ruled that the 
widow should pay even though this meant losing her only 
possession, a fifty-acre farm.“ 


59 Bank of America Nat'l Trust & Sav. Ass’n v. Rocco, 241 F.2d 455 (3d Cir. 1957); 
Fair Loans, Inc. v. Wilkinson, 211 Md. 216, 126 A.2d 851 (1956); Misso v. Nativnal 
Bank of Commerce, 95 So. 2d 124 (Miss. 1957); Mintz v. Kerry, 7 Misc. 2d 76, 160 
N.Y.S.2d 271 (Sup. Ct. 1957). 

60 Torosian v. Paulos, 82 Ariz. 304, $18 P.2d 382 (1957); Industrial Bank v. Sweet, 
5 Misc. 2d 876, 159 N.Y.S.2d 586 (Sup. Ct. 1957); Braswell v. Tindall, 294 S.W.2d 
685 (Tenn. 1956). 

61 Fagan, Commercial Bad Faith in the Law of Negotiable Instruments, 25 Fordham 
L. Rev. 449 (1956); Fagan, The Concept of Faith in Negotiable Instruments 
Law, 32 Ind. L.J. 8 (1956). 

62 Jordan v. Daniel, 94 Ga. App. 456, 95 S.E.2d 28 (1956); Blender v. Epstein, 334 
Mass. 693, 1388 N.E.2d 270 (1956); Schulte Transp. Co. v. Hewitt, 299 S.W.2d 568 
(Mo. App. 1957); Patty v. Price, 304 P.2d 289 (Okla. 1956); Ward v. Vaughn, 
298 S.W.2d 862 (Tex. Civ. App. 1957). 








836 THE BANKING LAW JOURNAL 


The “original parties” cases, referred to previously, present 
few really troublesome problems. Here matters of execution, 
delivery, blanks, presentment, consideration, notice, payment, 
accord and satisfaction, and renunciation come up. In many 
of the cases that arose in 1957 the question was not so much 
whether someone did or did not do a certain act, but whether 
or not it had been established in court. 


One area of difficulty is the matter of stop-payment orders 
given to a bank by a depositor. In these cases it is usually an 
easy matter for a court to find some fault or contractual consent 
on the part of one or the other, and neither is made to suffer 
vicariously. Most of the cases decided during the year turned 
on one of these grounds. A District of Columbia court held 
that a drawer who stops payment may still be liable to the 
payee under existing contract law.* A New York court ruled 
that the failure of a depositor-drawer to renew a 90-day stop 
order saved from liability his drawee, who honored the check 
five months after its issue.” The court also held, with dissent, 
that payment within this time was reasonable.” 


Another New York court decided that a depositor-drawer 
could ratify the negligent payment of a check by the drawee 
in face of a stop order.” Still another New York court was 
presented with a situation where a drawee with a stop order 
returned the drawer’s check marked “short according to our 
books,” when, as a matter of fact, the drawer’s account was 
sufficient to cover the check. The court held that the rejection 
of the check for insufficient funds was not compliance with the 
stop order, and allowed damages to the drawer. Since the 
wording of the stop order was the bank’s own it could not be 
extended by implication to relieve the bank of liability in this 
case.” The Alabama Supreme Court, presented with a case of 
first impression wherein a drawee had paid contrary to a stop 


83 United States v. Cahoon, 151 F. Supp. 584 (E.D.N.C. 1957). 

64 Tipp v. Lyman, 131 A.2d 397 (D.C. App. 1957). 

85 Feller v. Manufacturers Trust Co., 4 A.D.2d 675, 163 N.Y.S.2d 512 (2d Dep't 
1957) (mem.). 

66 Id. at 676, 163 N.Y.S.2d at 518. 

87 Ted Granville Co. v. Chemical Bank and Trust Co., 160 N.Y.S.2d 959 (Sup. Ct. 
1957) (mem.). 

68 Robbins v. Bankers Trust Co., 4 Misc. 2d 347, 157 N.Y.S.2d 56 (Sup. Ct. 1956). 
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order, refused to find contractual consent by the drawer to the 
release of the drawee’s liability by holding the release void for 


lack of consideration.” 


Another “original parties” problem is the claimed defense 
to an action on a note that it is usurious. Most courts hold 
that there is no usury unless there is a loan or forbearance of 
money or its equivalent. The question whether a transaction 
is or is not a loan or forbearance is not an easy one. It is pos- 
sible to give to a loan a disguise that may make it all but un- 
identifiable. A judge of the Kansas Supreme Court pointed 
out the difficulty and the role of the judges in such cases: 


[W]here the defense of usury is interposed the courts will look to 
the substance of the transaction to determine whether it is usurious 
although cloaked under the guise of a commission, bonus or other 
name and will render such judgment as will do justice and vindi- 
cate the law. . . .7 


Here again, most appellate courts are willing to accept jury 
verdicts or trial judges’ conclusions that, on the facts, there was 
no loan or forbearance and therefore no usury,” or that there 
was a loan or forbearance and, therefore, usury.” 


The most interesting decisions among the remaining “ori- 
ginal parties” cases were those involving the contract relation 
between a bank and a depositor. In two of the cases the de- 
positor received an advantage from the contract, but in the 
third case he suffered. Indiana law allows a bank to pay out 
a deposit in a joint account to either, and the receipt by the 
person so paid is a valid release against the other. An Indiana 
bank provided in its contract with joint depositors that it would 
not allow a withdrawal without the presentation of the pass- 
book. The bank then allowed one joint depositor to withdraw 
all of the funds from an account without the passbook, and the 


69 The Commercial Bank v. Hall, 94 So.2d 198 (Ala. 1957). 

70 In re Johnston’s Estate, 304 P.2d 461, 463 (Kan. 1956). 

71 Garrick v. J. M. P., Inc., 150 Cal. App. 2d 232, 309 P.2d 896 (1957); In re 
Johnston’s Estate, supra note 70. 

72 Williams v. Reed, 48 Cal. 2d 57, 307 P.2d 353 (1957); Griffin v. Kelly, 92 So. 2d 
515 (Fla. 1957); Cortner v. Bennett, 92 So. 2d 559 (Miss. 1957); McNish v. Grand 
Island Finance Co., 83 N.W.2d 13 (Neb. 1957); McNish v. General Credit Corp., 
83 N.W.2d 1 (Neb. 1957). 
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other depositor sued the bank. The Indiana Supreme Court 
held that a bank could enlarge its liability beyond that provided 
for by statute.” An Ohio bank allowed a depositor’s wife to 
withdraw all of his account although the signature card in- 
dicated that the money was to be withdrawn only by depositor. 
The husband sued the bank and it defended on the ground that 
the wife needed the money for support of herself and their 
child. The Court of Appeals of Ohio ruled against the bank 
on contract grounds.“ In Massachusetts, a thief stole a de- 
positor’s passbook for a savings account in a building and loan 
association. The theft was unknown to the depositor. Later, 
the thief presented the passbook to the association, forged the 
depositor’s name on a withdrawal slip, and made off with the 
depositor’s funds. A provision in the passbook protecting the 
association from liability to depositors for money paid out under 
such circumstances was held to preclude the depositor’s re- 
covery.” The court thought that it was not material that there 
was no showing that this provision had been brought to the 
depositor’s attention. 


One last word on banks and banking. The Nebraska Su- 
preme Court held that the retention by a drawee of a check 
forwarded to it for payment for more than twenty-four hours 
does not render it liable as an acceptor.” In a similar case the 
Court of Civil Appeals of Texas held that the drawee’s liability 
became fixed when it failed to return a draft within twenty- 
four hours.” 


78 Badders v. Peoples Trust Co. 140 N.E.2d 235 (Ind. 1957). 

™ Robinson v. First Nat'l Bank, 140 N.E.2d 44 (Ohio App. 1955). 

75 Polonsky v. Union Federal Sav. and Loan Ass'n, 334 Mass. 697, 138 N.E.2d 115 
(1956). 

76 Urwiller v. Platte Valley State Bank, 83 N.W.2d 88 (Neb. 1957). 

77 College Station State Bank v. Fulcher, 296 S.W.2d 953 (Tex. Civ. App. 1956). 














Recent Developments in Banking Law 


MURDOCH K. GOODWIN’ 
Philadelphia, Pa. 


Developments in banking law continue to reflect the current 
issues of the day and particularly the slow but apparent change 
in the banking structure. While this is not quite so true of new 
decisions, which deal principally with problems of checks and 
other negotiable instruments, the recent cases are illustrative 
of problems which are not yet entirely resolved. 

In the field of legislation a considerable number of new en- 
actments deal with the operation of new branches and the de- 
finition of a branch. Like emphasis, however, is placed upon 
broadening the loan and investment powers of banks and the 
enactment of bank holding company legislation in several states. 

This survey does not purport to include all developments in 
the field of either case law or legislative developments, since 
this report could not otherwise be confined to reasonable pro- 
portions. It is nevertheless considered to be representative of 
current developments. 


DECISIONS 


Federal Commercial Law 
The further definition of federal law applicable to United 
States checks arose in Atlantic National Bank of Jacksonville v. 
United States, 250 F. (2d) 114 (5th Cir. 1957). The question 
was whether the so-called “impostor rule” is applicable to com- 
mercial transactions involving the federal government, the rule 
being that where the drawer of a check is induced to deliver it 
to an impostor posing as the payee, the endorsement by the 
impostor of the payee’s name is not a forgery so as to make 
the drawee bank responsible to the drawer. A federal deputy 
tax collector had prepared and filed fictitious income tax re- 
*General Counsel of The Federal Reserve Bank of Philadelphia, member of the 
Section’s Committee on Banking. 
This article is from the July 1958 issue of THE BUSINESS LAWYER, 
a publication of Section of Corporation, Banking and Business Law of the 
American Bar Association. 
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turns in the names of non-existent persons which claimed re- 
funds based upon the amount of taxes withheld by employers. 
The refund checks were issued in the names of the fictitious 
payees without verification of the returns of the employers for 
withheld taxes. They were endorsed by the deputy tax col- 
lector and deposited for payment at the defendant banks for 
collection, all of whom presented them for payment after affixing 
their guarantee of prior endorsements. The court held that the 
government was precluded from recovery on the guarantee of 
prior endorsements by application of the “impostor rule.” Other 
cases, such as Clearfield Trust Company v. United States, 318 
U. S. 363 (1943), and United States v. Continental American 
Bank, 175 F. (2d) 271 (5th Cir. 1949), were distinguished on 
the ground that the instruments issued in those cases were in 
fact issued to persons to whom money was due and the pay- 
ment by the government had been made on actual forgeries of 
payees names. Apparently the substantive question of whether 
the “impostor rule” is part of federal law still remains to be de- 
cided by the Supreme Court of the United States, although it 
is interesting to note that in the Clearfield Trust Company case 
the Supreme Court recognized the existence of a defense on 
the part of banks endorsing government checks if failure of the 
government to give prompt notice of discovery of the forgery 
resulted in damage to the endorsing bank. 


Bank Branches 

National Bank of Detroit v. The Wayne Oakland Bank, 252 
F. (2d) 537 (6th Cir. 1958), was a proceeding by the Wayne 
Oakland Bank, a state bank, for declaratory judgment that it 
would be unlawful for a national bank to open a branch in a 
city after a state bank had established its branch there. Under 
a Michigan statute providing that no branch of a bank shall be 
established in a city in which a state or national bank, or branch 
thereof, is in operation and the federal statute providing that a 
national bank may establish a branch bank if such is authorized 
under statute of the state, it was held the national bank was 
prohibited from establishing a branch in the city in which the 
state bank had already established a branch even though the 
comptroller of currency had informally approved such national 
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branch bank before the establishment of the branch of the state 
bank. The final certificate of the comptroller had not been 
issued until after the branch of the state bank was opened. 

United States v. Papworth, 156 F.Supp. 842 (D. C. Texas 
1957), was a criminal case wherein defendant was charged 
under federal criminal statutes with robbing the Carswell Air 
Force Base bank facility of the Fort Worth National Bank. De- 
fendant moved to dismiss the indictment on the ground that 
under the laws of the State of Texas the Air Force Base facility 
could not be a bank or a banking institution since the statutes 
of Texas prohibit branch banks. In overruling defendant's 
motion the court held that Air Force facility branch banks are 
not branch banks under the Texas Code but are an arm and an 
agency of the federal government similar to a military post ex- 
change. In addition, the court held that state laws cannot in- 
terfere with the carrying out of a national purpose and that the 
operation of military banking facilities is clearly the carrying 
out of such national purpose. 


Usury 

In Industrial Bank of Washington v. Page, 249 F. (2d) 938 
(D. C. Cir. 1957), the loan, evidenced by a note, called for 
payment of interest at the rate of six per cent, but another 
agreement required the payment by the borrower of an addi- 
tional one per cent termed to be a “commission.” Subsequently 
the borrower claimed that all interest was forfeit under the 
applicable usury statute because the total interest exceeded six 
per cent. The court rejected the defense on the ground that 
the applicable rate was eight per cent under the statutes. The 
opinion contains the interesting statement, however, that 


There can be no doubt that a commission or bonus paid to the 
same person who was entitled to the interest is to be considered 
as additional interest. .. . 


Assignments of Accounts Receivable 

The issue of Benedict v. Ratner arose in Quinn v. Dupree, 
303 S. W. (2d) 769 (Texas 1957). The amounts due under a 
contract had been assigned to a bank which had permitted the 
assignor to use some of the assigned funds in his business. It 
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was contended that the assignee had never acquired dominion 
or control of the moneys payable under the contraet. The court 
upheld the assignment on the ground that “the bank permitted 
the debtor to have the funds simply as a matter of grace to 
enable him to stay in business” and that there had been no 
prior agreement of any reservation of control by the assignor. 


Set-Off and Priority of Liens 

In United States v. Ball Construction Co., 355 U. S. 587, 78 
Sup. Ct. 442 (1958), a subcontractor had assigned moneys due 
from a contractor to its surety on a construction job as security 
not only for liabilities incurred in the work but for any other 
indebtedness or liability thereafter incurred. The district court 
held that the claim of the surety assignee for other liabilities had 
priority over the United States tax liens since the assignment 
antedated the filing of notice by the federal taxing authorities. 
The circuit court of appeals affirmed, but the Supreme Court 
reversed per curiam (with four members of the Court dissent- 
ing), on the ground that the assignment was inchoate. The 
minority stated that under the Texas law such an assignment 
was a mortgage and was binding between the parties regardless 
of lack of recordation. Since the federal law had never spoken 
in this area, the state's classification of state-created rights was 
to be given strong weight. Therefore, they concluded that such 
assignment was a mortgage under section 3672(a) of the In- 
ternal Revenue Code. The per curiam decision raises questions 
involving assignments of accounts and contracts which only time 
will resolve. 


The current question of the relative priority of a bank’s lien 
to federal tax liens was involved also in Bank of Nevada v. 
United States, 251 F. (2d) 820 (9th Cir. 1957). The decision 
follows the basic rule of “first in time is the first in right” an- 
nounced in United States v. City of New Britain, 347 U.S 81 
(1954). The government had filed notices of tax liens prior to 
the grant of the loan by the bank to the defaulting taxpayer. 
The bank attempted to assert the right of set-off when notice 
of the levy of federal taxes was made against the borrower's ac- 
count of deposit. The Court rejected the bank’s assertion of the 
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right of set-off primarily on the theory that the set-off was for 
a debt which did not arise until after the tax liens had been 
filed. The prior case of United States v. Winnett, 165 F. (2d) 
149 (9th Cir. 1949), was distinguised because in that case the 
debt for which the right of set-off was asserted arose prior to 
the filing of the federal tax liens. 


In re Le Vee and Company, 252 F. (2d) 214 (7th Cir. 1958), 
was a bankruptcy proceeding in which the court interpreted a 
symbol on a seller's order blank as a written agreement to give 
a trust receipt within the meaning of the Illinois Uniform Trust 
Receipts Act and the seller and the finance company were en- 
titled to reclaim their property even though a note payable to the 
finance company and the trust receipt were never executed by 
the buyer. The seller had complied fully with the Trust Re- 
ceipts Act by having filed the required statements thirty days 
after delivery of the merchandise. 

The rights of attaching creditors were questioned in Smith 
v. Crocker First National Bank of San Francisco, 152 A. C. A. 
877 (Calif. 1957). The decision should be compared with that 
in Walters v. Bank of America, 9 Cal. (2d) 46, where after the 
service of an attachment on a bank account the bank had ex- 
ercised its right of set-off for repayment of the indebtedness of 
the depositor. Thereafter the bank had paid other checks of the 
depositor by granting overdrafts up to the amount of the deposit 
and repaid these overdrafts by recrediting the defendant's ac- 
count with the exact amount of the set-off. The court had held 
that the rights of the attaching creditor were not to be defeated 
by such a “sham.” On the other hand, in the Smith case the 
defendant, after the exercise of the right of set-off by the bank, 
made new deposits which were used by the bank to pay subse- 
quent checks. The court approved the exercise of the set-off 
since the attachment reached only deposit balances owing at 
the date of attachment. 


In Federal Deposit Insurance Corporation v. Myhre, 2A9 F. 
(2d) 887 (9th Cir. 1957), certain borrowers, in order to secure 
an indebtedness to a bank, gave certain chattel mortgages and 
later gave the bank a bill of sale for a portion of such property 
together with an agreement providing that the bank was to sell 
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the property at the best price obtainable, deduct the indebted- 
ness, and turn the excess balance over to the borrowers. Upon 
a showing that the bank was not insolvent at the date of this 
transaction or at the date an action was commenced by the 
borrowers to recover the excess involved, it was held that a 
court of equity has the power to enforce a trust against the 
bank’s general assets at either of such dates. The fact that the 
actual equity decree was rendered subsequent to insolvency. of 
the bank was immaterial. 


Bills and Notes 

In re Parry Lines, 150 F. Supp. 693 (D. C. N. Y. 1957), was 
a bankruptcy proceeding wherein a bank was ordered to restore 
sums of money to the account of the trustee in bankruptcy where 
the bank had paid out sums upon forged checks drawn on blank 
checks upon the trustee's account and not on the printed forms 
furnished by the bank to the trustee and which were not num- 
bered as required by local bankruptcy rules. The forgeries were 
made by the attorney for the trustee. The bank was held to be 
negligent in dealing with the bankrupt’s account of such non- 
printed form checks and for paying such sums to the attorney 
for the trustee when said attorney was defaulting on personal 
loans held with the bank. 

In Housing Authority of Union City v. Commonwealth 
Trust Company, 136 Atl. 401 (N. J. 1957), the New Jersey 
statute provided that a drawee bank was not liable for pay- 
ment of a check bearing a forged endorsement unless notice of 
the forgery was given within two years after the return of the 
check to the depositor. The Housing Authority failed to give 
notice of a forged endorsement and, in its suit to recover the 
amount of the payment charged against the deposit account, 
claimed that it was a public corporation acting as an agency of 
the State of New Jersey and was therefore not subject to the 
terms of a statute of limitations. The court held that the statute 
was not a statute of limitations but created the requirement of 
notice as a condition precedent to the liability of the bank. 
Recovery was therefore denied. 

Gerber, Director of Insurance v. Continental Illinois Na- 
tional Bank and Trust Company of Chicago, 16 Ill. App. (2d) 
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379 (1958), involved the liability of a drawee bank to its insur- 
ance company depositor for the payment of a check made pay- 
able to an existing third party but signed by two officers of the 
drawer whose signatures had not been filed as having authority 
to draw checks. On the date of payment of the check but 
subsequent to its payment, the two officers were properly au- 
thorized to sign against the insurance company’s account. The 
drawee bank furnished the insurance company with vouchers 
representing the payment on May 31, 1949, but no claim of 
unauthorized payment was made until September 17, 1951. The 
court held that a forgery of insurance company’s signature had 
been made but relieved the bank of liability under an Illinois 
statute which provides that unless the depositor notifies the bank 
of deposit of a forgery within one year after the receipt of the 
vouchers representing payment, the bank is not responsible. 
The duty of giving notice is imposed by the statute upon the 
depositor without qualification, even though in this case the 
bank knew the officers who signed the check were not so au- 
thorized. 

A check signed “A, by B, Agent,” was not a forgery within 
the terms of a bond insuring against forged checks; it was only 
an unauthorized signature. The fact that the proceeds of the 
check were used for an unauthorized purpose made no differ- 
ence. Torrance National Bank v. The Aetna Casualty & Surety 
Co., 251 F. (2d) 666 (9th Cir. 1958). 


Krantz v. Oak Park Trust & Savings Bank, 147 N. E. (2d) 
881 (Ill. 1958), was an action by a drawer of checks against the 
bank as drawee. The bank had paid the checks on the endorse- 
ment of the corporate payee’s president, who allegedly had no 
express authority to negotiate them. The court denied recovery 
on the ground that unless the drawee bank had been given no- 
tice of the corporate payee’s alleged lack of authority to endorse 
checks, the bank was entitled to rely upon the presumed au- 
thority of the payee’s president to endorse them. 

Moore & Co. v. Champaign National Bank, 13 Ill. App. (2d) 
232 (1957), involved the liability of a depository bank for the 
payment of checks to an employee of the plaintiff depositor made 
payable to “cash for payroll” and signed by that employee who 
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had been previously authorized by the depositor to sign its 
checks. The employee embezzled the proceeds of the checks. 
His presentation of the checks appeared to be in the usual course 
of business of the depositor, and he had given a plausible ex- 
planation when the teller inquired as to the reason for drawing 
cash for payroll purposes. It was the employee who appeared 
to be in charge of the depositor’s banking and of whom inquiry 
might reasonably be made. Furthermore, the depositor had 
failed to examine its monthly statements during the period of the 
embezzlements. The court denied rcovery. 

In Kuklish v. Wohleben, 349 Mich. 24, 84 N. W. (2d) 535, 
plaintiff brought suit on notes payable to herself or her deceased 
husband. The defendant makers asserted that the will of the 
deceased husband directed cancellation of the notes. Invoking 
a Michigan statute providing that notes and similar evidences 
of indebtedness made payable to a husband and wife shall be 
held in joint tenancy unless otherwise expressly provided there- 
in, the court held that the surviving wife became sole owner 
of the notes upon death of the husband, without any interest 
in the notes passing to the husband's personal representative. 
The cancellation provision in the will could not affect the right 
of the wife to judgment on the notes regardless of whether the 
husband or wife furnished the original consideration. 

In Lee v. Howard Broadcasting Corporation, 305 S. W. (2d) 
629 (Texas 1957), the court held that there was an issue of fact 
as to reasonableness of attorneys’ fees notwithstanding a pro- 
vision in the note for 10 per cent of principal and interest as 
attorneys fees, which prevented the entry of summary judg- 
ment. 


Unauthorized Practice of Law by Banks 

State Bar Association et al v. Connecticut Bank & Trust 
Company and State Bar Association et al v. Hartford National 
Bank & Trust Company, (Conn. Sup. Ct. Err. & App. April 18, 
1958, unreported). In these two suits the plaintiffs sought to 
restrain the defendant banks from engaging in certain practices 
which the bar association claimed to constitute the illegal prac- 
tice of law. The activities involved included giving information 
to customers on such matters as federal and state tax laws, inter 
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vivos and testamentary trusts, wills, etc., preparing and filing 
in the probate courts various applications, petitions, accounts, 
etc., pertaining to estates and trusts, convervatorships and guard- 
ianships, preparing and filing tax returns, dealing with state and 
federal tax authorities, and appearing in proceedings before 
them. The lower court held that the practice of the bank in 
carrying on all these activities through lay or lawyer employees 
did not conflict with the public interest and did not constitute 
the illegal practice of law. On appeal the supreme court of 
errors held that such activities by banks constituted unauthorized 


practice of law on the ground 


that the practice of law is not a business in which a corporation 
may legally engage. As it cannot practice law directly, it cannot 
do so indirectly by employing competent lawyers to practice for 
it, since that would be an evasion which the law will not tolerate. 


LEGISLATION 


Bank Branches and Real Estate 

The Pennsylvania Banking Code was amended in 1957 in 
order to rectify the situation created by the decision in Dauphin 
Deposit Trust Company and Carlisle Trust Company v. Myers, 
388 Pa. 444, 130 A. (2d) 686 (1957), under which it was held 
that the Department of Banking was not empowered to consider 
the needs of the community in determining the appropriateness 
of establishing a branch at the prior principal office of a merged 
bank. Act No. 260 empowered the Department of Banking to 
be guided by additional standards, including the convenience, 
welfare, and needs of the community in passing upon mergers 
and the establishment of branches resulting therefrom. A cor- 
responding change was made in the Department of Banking 
Code by Act No. 259. 

The Texas Banking Code prohibits the operation of branch 
offices. An addition was made in 1957 to Article 342-903 of the 
Texas Banking Code to include within the “banking house” office 
facilities located within 500 feet of the principal office and which 
are physically connected by tunnel, passageway, hallway, pneu- 
matic tube, or similar carrier to the principal office, provided 
the other facility is in the same city block or contiguous or ad- 
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joining city blocks. The Texas Banking Code was also amended 
by changing Article 342-501A so as to authorize a bank to own 
or lease land in the vicinity of the bank as parking areas for the 
use of their customers and employees. 

Public Act No. 250 of the 1957 Michigan legislative session 
now permits the establishment of certain branch banks during 
particular periods of the year when the branch is to be devoted 
principally to the business of the resort industry, and there are 
no pre-existing banking services available in the city or village 
where the branch is sought to be established. Conspicuous 
notices must be posted concerning the period of the year during 
which such branch will be in operation. After closing of the 
branch, the place for presentment for payment or acceptance or 
notices of dishonor and protest shall be deemed transferred to 
and treated as a part of the business of the main office of the 
parent bank. 

The Pennsylvania definition of a “bank branch” was amend- 
ed in 1957 by Act No. 134 to exclude bank offices used solely for 
internal operations, to which the public is not admitted. The 
same act recognizes that the acceptance of deposits by a bank 
representative in a school in the operation of school thrift or 
savings plans is not the operation of a branch. 

Legislation was enacted in Wisconsin during 1957 to permit 
banks to establish paying and receiving windows on real estate 
contiguous to the principal banking office which is used for park- 
ing. The intervention of a public alley does not render the land 
non-contiguous. Specific approval of the banking commissioner 
is not required. Wis. Stat. 221.14. 


Banking Powers 

Two amendments to the New York statutes have been made 
in order to relieve the situation caused by the decision of Miller 
v. Discount Factors, Inc., 1 N. Y. (2d) 275, 135 N. E. (2d) 33 
(1956), which held that a business corporation had no- power 
to purchase notes of original issue at a discount. Chapter 990, 
effective April 25, 1958, amends subdivision 1 of section 131 of 
the New York Banking Law to provide that the purchase on 
original issue or subsequent transfer for less than the principal 
amount or at a discount of any evidences of debt or obligations 
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for the payment of money shall not be deemed a violation of 
the banking law. An amendment to the General Corporation 
Law of New York, Chapter 991, effective April 25, 1958, revises 
section 18 which prohibits the exercise of banking powers by 
general corporations to the same effect. 

Another interesting amendment to the banking law of New 
York was adopted in 1958. Section 96 was amended to em- 
power banks and trust companies to purchase “. . . obligations 
in writing to pay in instalments or otherwise all or part of the 
price of personal property or that of the performance of serv- 
ices....° This amendment codified a prior ruling by the At- 
torney General (Ops. Atr’y Gen. 144 (1948) ), probably oc- 
casioned by the then existing doubt as to whether as power to 
purchase “evidence of debt” included such obligations. The 
same amendment expressly authorizes banks to give security 
for loans and broadens the section on incidental powers by 
revising subdivision 9 of section 96 to empower banks and trust 
companies to exercise “such . . . powers . . . as shall be appro- 
priate ...” instead of “necessary.” An additional subdivision 
was also added to section 96 empowering banks and trust com- 
panies to “execute and deliver such guaranties as may be inci- 
dental or usual in carrying on the banking or trust business of a 
bank or a trust company.” Only the passage of time and de- 
velopment of banking practice will determine the significance 
of this last amendment, since frequency of a transaction might 
determine whether it is usual. However, the guarantee of sig- 
natures and endorsements of customers is widely accepted, as 
well as a bank guarantee of missing or non-conforming docu- 
ments in connection with letters of credit or collection of docu- 
mentary drafts where the bank already has a financial interest 
in the transaction. The amendment may signify that a bank 
may give such guaranties where it does not already have an 
interest in the transaction. 


Loan Limitations, Investments, Etc. 

Two additional exceptions were added in 1957 to section 
1105.19 of the Ohio Revised Code to the general rule that loans 
secured on real estate may not exceed 50 per cent of the ap- 
praised value for terms of no longer than five years: 
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(1) Loans made to finance construction of industrial or com- 
mercial buildings having maturities of not more than 18 months, 
whether or not secured by a mortgage or similar lien on the under- 
lying real estate, if accompanied by a valid and binding agreement 
to advance the full amount of the loan upon completion of the 
building entered into by a “financially responsible lender.” How- 
ever, no bank may invest in, or be liable on, any such loans in an 
aggregate amount in excess of the equivalent of one hundred per 
cent of its actually paid in and unimpaired capital plus one 
hundred per cent of its unimpaired surplus fund. 

(2) Any loan secured by an assignment or assignments of rents 
arising under a lease or leases of real estate, notwithstanding the 
fact that such loan is also secured by a mortgage upon all or part 
of the real estate described in such lease or leases, is to be classed 
as an ordinary commercial loan and not as a “real estate loan” if 
(a) the rents due or to become due and payable prior to the stated 
maturity of the loan and so assigned as security therefor aggregate 
not less than the principal amount of the loan, and (b) if the bank 
in making the loan relies primarily upon such rents so assigned for 
the repayment thereof. 





Public Act No. 69 of the 1957 Connecticut legislature au- 
thorized savings banks and savings departments to invest not 
exceeding 4 per cent of their assets in the obligations of the Fed- 
eral National Mortgage Association. Public Act No. 70 amend- 
ed the law by deleting the limitation of investment in trade 
acceptances to 20 per cent of the capital and surplus of a state 
bank and trust company. 

Public Act No. 188 of the 1957 Connecticut legislature re- 
moved the requirement that notes for personal loans be “joint 
and several obligations of two or more persons,” permitted the 
period for full payment of the note to be extended from 18 
months to 24 months and 32 days, and increased the amount of 
such a loan to $2,000 from $1,000. 

Chapter 400 of the 1957 Massachusetts Acts provided for the 
purchase by a bank or group of banks or group life insurance 
on the lives of debtors who request such insurance, the premium 
for which may be added to the payments of those who elect to 
become insured. 

Public Act No. 116 of the 1957 Michigan legislative session 
permitted foreign or domestic corporations to agree in writing 














RECENT DEVELOPMENTS IN BANKING LAW 851 


to pay any rate of interest in excess of the legal rate and pro- 
hibited the assertion of the defense of usury in such circum- 
stances. Charitable, religious or other non-profit corporations 
are exempted from this act. 

The Small Loan Law of South Carolina was revised during 
1957 (S. C. Cope, secs. 8-794 to 8-794.166). In effect, the 
statute reenacts a similar law adopted in 1956 which regulated 
all loans by small loan companies up to $200, banks, credit 
unions, pawn brokers, or Morris Plan companies being exempt. 
However, the original statute exempted certain named counties 
from the operation of the original act. Suit was commenced 
in the fall of 1956 to test the validity of the statute because of 
the exemption of counties. The new statute removed the ex- 
emptions. It was enacted over the veto of the governor. 


Factors’ Liens and Assignment of Accounts Receivable 

During the year California enacted an Inventory Lien Law 
(Cau. Civ. Cope, sec. 3030, etc.). The statute provides a 
method whereby a lien may be granted as security for loans on 
goods which are in the process of manufacture. 

The Factors’ Lien Act of Missouri was amended to eliminate 
the requirement of the posting of a sign on the premises of the 
borrower. ( Mo. Rev. Stat. sec. 430.270 and sec. 430.300 (1949, 
Supp. 1957).) 

During 1957 Texas amended section 1 of Article 260-1 deal- 
ing with assignments of accounts receivable by deleting an 
earlier provision relating to construction contracts secured by 
surety bonds and adding a provision apparently intended to 
assign priorities among assignees of a contractor on a public or 
private construction contract. The additional provision states 
that the term “account” or “account receivable” shall not in- 
clude any moneys payable to a contractor for labor performed 
or material furnished on public or private construction con- 
tracts unless the assignment thereof describes the land on which 
the improvements are to be made and is filed in the office of 
the county clerk. 


Retirement Plans and Stock Options 
Public Act No. 71 of the 1957 session of the Connecticut 
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legislature permits savings banks with assets of at least $20,- 
000,000, or any group of savings banks with assets aggregating 
$20,000,000, to enter into a contract with a corporate trustee or 
with an insurance company to provide retirement benefits, dis- 
ability benefits or life insurance for the officers and employees 
of the bank or banks concerned. 

Public Act No. 376 of the 1957 Connecticut legislature sets 
up a method by which banks may grant options to purchase 
and may issue and sell shares of their capital stock to their 
employees or to a trustee on behalf of their employees without 
first offering the same to its stockholders of record. The stock 
must be sold at not less than par value and the vote of the 
holders of at least two-thirds of the outstanding stock of each 
class is required to authorize the sale and issuance. 


State Bank Holding Company Legislation 

The New York restrictions on bank holding companies con- 
tained in sections 140-145 of the Banking Law were to have 
expired May 1, 1958. The restrictions were continued to May 
1, 1959. At least four other states during the year enacted 
legislation patterned on the Federal Bank Holding Company 
Act. 

The Illinois Bank Holding Company Act of 1957 (S. B. 410, 
July 5, 1957) prohibits (1) any action to be taken after the date 
of its enactment resulting in a company becoming a “bank 
holding company”; and (2) any “bank holding company” here- 
after to acquire direct or indirect ownership or control of any 
voting shares of a bank, if ownership or control of more than 
5 per cent of such shares results, except where a majority of such 
shares was previously held. Under the act a “bank holding 
company” means a company owning or controlling 15 per cent 
or more of the voting shares of each of two or more banks or of 
a bank holding company; or controlling election of directors of 
each of two or more banks; or for the benefit of whose. share- 
holders 15 per cent or more of the voting shares of each of two 
or more banks is held by trustees. Certain exceptions exist, 
as for shares held in a fiduciary capacity in ordinary course of 
business; or for a debt in good faith previously contracted. 

On March 3, 1958, in an action entitled Braeburn Securities 
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Corporation v. Elbert S. Smith, Auditor of Public Accounts, the 
Circuit Court of Cook County, Illinois, held that the Illinois 
Bank Holding Company Act was unconstitutional, primarily on 
the ground that it was discriminatory in prohibiting future bank 
holding companies without in any way affecting existing bank 
holding companies. The court distinguished the federal act as 
being regulatory rather than prohibitory. An appeal has been 
filed. 


Pennsylvania also enacted a Bank Holding Company Act as 
Act No. 372, effective July 11, 1957. It defines a bank holding 
company as any corporation or partnership, except a charity, 
which owns or controls 25 per cent or more of the voting stock 
of two or more banks unless the shares are held as a fiduciary 
or as the result of underwriting operations. The act makes it 
unlawful to become a bank holding company or for two bank 
holding companies to merge unless the shares are acquired in a 
fiduciary capacity or in the course of enforcing the collection of 
debts previously contracted. The acquisition of additional 
shares by previously existing bank holding companies is per- 
mitted. 

By Chapter 751 of the 1957 Massachusetts Acts, that state 
provided for the regulation of bank holding companies which 
are therein defined as including any company which directly or 
indirectly owns or controls 25 per cent or more of the voting 
stock of two or more banks. 


In New Jersey, section 2 of the act approved June 5, 1957, 
Chapter 70, prohibited any company which already owns 25 
per cent of the stock of any bank from acquiring more than 10 
per cent of the stock of another bank. It is provided in section 
3 that the prohibition does not apply to acquisition of bank 
shares in a fiduciary capacity, and section 4 permits exceeding 
the limitations if it results from an exchange of stock by reason 
of a merger or consolidation. Sections 6 and 9 confirm the 
continued power of a bank holding company to divest itself of 
the excessive shares of bank stock. According to section 10, 
the excess shares are not to be counted in determining a quorum 
of stockholders or the number of shares outstanding to determine 
the affirmative vote of stockholders. The attorney general of 
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the state is authorized to apply for a court order disqualifying 
any excessive holdings of stock from being voted, to order the 
transfer and even to forfeit to the state dividends payable on 
such stock. 


Bills and Notes 

Public Act No. 129 of the 1957 Michigan legislative session 
provided that an instrument is payable to the bearer when made 
payable to the order of a fictitious or non-existing person and 
when such fact is known to the employee or other agent of the 
person who supplies the name of such payee. 

A 1957 amendment to Article 342-704 of the Texas Banking 
Code extended the time for revocation of conditional accept- 
ance of collection items to midnight of the “banking day after 
the day of presentment.” It was previously necessary for the 
revocation to occur within 24 hours after presentment. 


Miscellaneous 
Act No. 135 of Pennsylvania relieved banks of the duty of 
furnishing individual depositor’s receipts for deposits made by 


an employer to the credit of individual employees in the opera- 
tion of pay roll deduction savings plans. 

Dividends received by a shareholder of national banks are no 
longer subject to the Missouri income tax. (Mo. Rev. Star., sec. 
143.180 (1949, Supp. 157). ) 

A new blue sky law was adopted in Missouri during the 
year as Chapter 409, Mo. Rev. Stat., 1957 Supplement. 


Uniform Commercial Code 

Mention should be made of the fact that during the year 
two states joined Pennsylvania in adopting the Uniform Com- 
mercial Code. In Massachusetts it becomes effective on Oc- 
tober 1, 1958, and in Kentucky on July 1, 1960. 





BANKING DECISIONS 


In this department are published each month all of the important decisions 

of the Federal and State Courts involving questions pertaining to the 

law of banking and negotiable instruments. The experiences they disclose deserve 
careful attention and study of bankers, bank counsel, the depositor 

and the bank student seeking advancement. 


Statute of Frauds Prevents Bank From Recovery 
in Credit Case 


The Statute of Frauds in Massachusetts reads in part (Sec- 
tion 4 G.L. Ter. Ed. c 250): “No action shall be brought to 
charge a person upon or by reason of a representation or assur- 
ance made concerning the character, conduct, credit, ability, 
trade or dealings of any other person, unless such representation 
or assurance is made in writing and signed by the party to be 
charged thereby, or by some person thereunto by him lawfully 
authorized.” A case arose concerning this statute where the 
plaintiff bank was induced to extend credit to the purchaser 
of an automobile by the false oral representations of a dealer 
that the price of the car was $595 and that the purchaser had 
made a downpayment of $200. In fact the purchase price was 
$495 and the downpayment was only about $100. After de- 
fault on the loan the bank brought suit against the dealer who 
contended that the Statute of Frauds prevented the bank from 
recovering because the information given to the bank was oral. 

The court ruled against the bank, pointing out that however 
appealing it might be to rule otherwise, previous interpretations 
of the Statute of Frauds compelled a finding that it was ap- 
plicable in this case because the representation which was other- 
wise within the statute was not taken out of the statute by the 
fact that the bank's extension of credit to a third person also 
benefited the defendent dealer. Middlesex County National 
Bank v. Redd Auto Sales, Inc., Supreme Judicial Court of Mass- 
achusetts, 147 N.E.2d 790. The opinion of the court is as 
follows: 

NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 1382. 
855 
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SPALDING, J. — Although described in the writ as an action of con- 
tract or tort, this is in essence an action of tort for deceit to recover for 
false representations alleged to have been made by the defendant. The 
judge made findings of fact and found for the plaintiff. The Appellate 
Division, on report, vacated the finding and ordered judgment for the 
defendant. The plaintiff appealed. 

Findings of the judge included the following. The plaintiff is a bank. 
The defendant was in the business of selling new and used automobiles. 
The plaintiff in the regular course of its business had financed customers 
of the defendant in the purchase of automobiles. On the occasion here 
involved, the date of which does not appear, the defendant called the 
plaintiff on the telephone and represented that one Rideout had pur- 
chased from it a 1951 Kaiser automobile; that the purchase price was 
$595; and that Rideout had made a down payment of $200, and desired 
to “finance the balance of $395.” The defendant also gave the plaintiff 
a description of the automobile and supplied pertinent information as 
to Rideout’s credit. The defendant knew that the plaintiff would not 
finance a customer unless he had made a down payment of one third of 
the purchase price. The plaintiff checked Rideout’s credit and approved 
the loan. The defendant obtained the necessary papers from the plaintiff 
and, after having them executed by Rideout, returned them to the 
plaintiff and received from it the sum of $395 which represented “the 
alleged balance due on the motor vehicle after an alleged down payment 
of $200.” 

The defendant made certain repairs to the automobile in accordance 
with its agreement with Rideout, tagged it as sold, and stored it for 
Rideout. Rideout, due to financial difficulties, made only one payment 
of $30.65 on the note held by the plaintiff and never took delivery of the 
automobile; it is still in the possession of the defendant. 

The purchase price of the automobile was in fact $495 and not $595, 
and the down payment was either $75 or $100 and not $200. 

The judge found that the defendant “falsely and wilfully misrepre- 
sented to the plaintiff the purchase price of the automobile . . . and the 
amount of the down payment so as to induce the plaintiff to grant the 
loan to Rideout for the payment to the defendant of the balance due 
. . 3 that the plaintiff relied upon such representations which were 
wholly within the knowledge of the defendant”; and that because of them 
the plaintiff made the loan and paid to the defendant the sum of $395. 

All of the representations on which the judge based his findings were 
oral. The defendant pleaded the statute of frauds. G.L.{ Ter.Ed.) c. 259, 
§ 4. 

Requests for rulings presented by the defendant fall into two groups. 
In one, the defendant requested the judge to rule that the plaintiff could 
not recover as matter of law; in the other, rulings were sought that the 
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plaintiff could not prevail because of § 4 of the statute of frauds. Since 
both groups of requests present the same question, they will be dealt with 
together. The judge ruled that the statute of frauds did not preclude 
recovery and denied the requests. The Appellate Division reversed on 
the grounds, (1) that there was no evidence in the report as to the au- 
thority of the person making the representations to bind the corporation 
and (2) that the statute of frauds was a bar. 

1. We are of opinion that the agency question was not open. The 
report stated that by agreement “no evidence is herewith reported upon 
which the court based its findings of facts.” The Appellate Division 
interpreted this to mean that there was evidence from which the judge 
could make the findings he did. With this interpretation we agree. 
Throughout his findings the trial judge stated that the defendant made 
this or that representation. Since the defendant was a corporation and 
could only act through its officers or agents this is tantamount to a finding 
that the representations were made in such circumstances as to bind the 
defendant. If the defendant had desired to challenge the finding on the 
ground of lack of authority it was incumbent upon it, as the party claiming 
the report, to put into the report the evidence material to that issue. 
Cucchiara v. Settino, 328 Mass. 116, 102 N.E.2d 480. This it did not do. 

2. We think that the Appellate Division was right in holding that 
the statute of frauds precluded recovery. 

Section 4 of G.L.(Ter.Ed.) c. 259 reads as follows: “No action shall 
be brought to charge a person upon or by reason of a representation or 
assurance made concerning the character, conduct, credit, ability, trade 
or dealings of any other person, unless such representation or assurance 
is made in writing and signed by the party to be charged thereby, or by 
some person thereunto by him lawfully authorized.” 

The history of this statute is reviewed by Loring, J., in Walker v. 
Russell, 186 Mass. 69, 71 N.E. 86. In referring to Lord Tenterden’s act 
on which our statute was based it was said, “The object of the enactment 
was to extend to a defendant, in case of an attempt to charge him with 
the debt of another person by parol evidence of a false representation 
as to the solvency of that third person [the protection of written evidence]. 

. . The typical case which the Legislature had in mind in enacting 
St. 1834, c. 182, § 5 [a predecessor of G.L.( Ter.Ed.) c. 259, § 4], was where 
the plaintiff is induced to extend a credit to the third person by representa- 
tions made by the defendant as to his ‘character, conduct, credit, ability 
trade or dealings.’ The case where a plaintiff is selling his goods to a 
third person, and is induced to take the note of that third person on time 
in payment for them, relying on the defendant’s representation as to his 
credit, is an example. ... The case where the plaintiff is induced by 
representations of the defendant to indorse the note of a third person for 
his (third person’s) accommodation is another example. . . . Whether 
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a particular representation is or is not within the statute does not depend 
alone upon what is said, but depends also upon the purpose for which 
the representation is made. . . . [A] representation that the third person 
owned a specified piece of property, which is not in form a representation 
concerning his ‘character, conduct, credit, ability, trade or dealings,’ was 
held to be within the statute, when made to induce the plaintiff to ac- 
cept the note of a third person in place of cash for goods sold to him, 
if it was ‘made concerning the credit, ability, trade or dealings of that 
other. Hunnewell v. Duxbury, 157 Mass. 1, $1 N.E. 700” (186 Mass. 
at pages 71-72, 71 N.E. at page 87). The court further said in 186 Mass. 
at page 73, 71 N.E. at page 88, that the statute applies “to representa- 
tions made to induce the plaintiff to enter into a transaction which will 
result in a debt due to the plaintiff from the third person.” See also 
Cauman v. Biggar, 251 Mass. 91, 93, 146 N.E. 230. 

A representation otherwise within the statute is not taken out of the 
statute by the fact that the plaintiff's extension of credit to the third person 
also resulted in a benefit to the defendant. Kimball v. Comstock, 14 
Gray 508; Wells v. Prince, 15 Gray 562; Mann v. Blanchard, 2 Allen 386. 
Nor is a representation taken out of the statute by the fact that the 
representation concerns the defendant’s own conduct or position. 

It is apparent that the trial judge was of opinion that the statute 
was not applicable at least to the extent that the defendant misrepresented 
the amount of the down payment and, more especially, the amount of the 
purchase price. In other words, he evidently concluded that these were 
not representations or assurances “concerning the character, conduct, 
credit, ability, trade or dealings” of Rideout. This view is appealing, 
and were we to apply the statute, without regard to the judicial con- 
struction which has been placed on it over the years, we might reach 
the same result. In an illuminating opinion (Keene Lumber Co. v. 
Leventhal, D.C.Mass., 71 F.Supp. 598) construing our statute, Judge 
Wyzanski was faced with a somewhat similar problem. There, accord- 
ing to the allegations of the complaint, the defendant falsely made oral 
statements to the plaintiff that he had invested certain sums of money 
in a corporation and was prepared to invest further sums and these 
statements were made to induce the plaintiff to advance credit to the 
corporation. The defendant filed a motion to dismiss (in substance a de- 
murrer) on the ground that G.L.(Ter.Ed.) c. 259, §4, was a bar. In 
holding that the statute precluded recovery the judge said at page 599, 
“It would have been possible to read the enactment strictly and to hold 
that the statute did not apply to a representation which included both 
a false statement as to another’s solvency and a false statement of the 
speaker's own conduct or position. However, the English Court of 
King’s Bench ruled otherwise in 1838. . . . In the case before it, Swann 
v. Phillips, 8 Ad. & El., 457, 112 Eng.Rep. 912, the King’s Bench was 
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faced with this situation. To induce A to lend money to J, B orally stated 
that A could lend the money safely because B had certain title deeds of 
J. B in fact had no such deeds. A, having made the loan and lost 
money, brought an action in assumpsit against B. B pleaded Lord Ten- 
terden’s Act. A’s counsel argued that B’s oral statement was ‘strictly 
speaking a representation concerning the defendant [B] himself.’ (p. 459; 
p. 918). The King’s Bench Division rejected A’s argument and upheld 
B’s plea. Denman, C. J., said ‘here is a loan contemplated, and the 
plaintiff is told that he may safely make it because the title deeds are in 
the defendant's custody. That is clearly a representation as to Jellicorse’s 
[J's] credit.” (p. 461, p. 913). To which Litterdale, J., added ‘the de- 
fendant says, “You may trust him; and my reason for saying so is, that I 
know the estate which he has bought, and have his title deeds.” That 
is one entire representation concerning his credit.’ (p. 461; p. 913).” 

The court in the Keene Lumber Co. case then went on to analyze 
the case of Cauman v. Biggar, 251 Mass. 91, 146 N.E. 230, and con- 
sidered it decisive of the case before it. As that case comes closer to the 
case at bar than any case we have found it deserves analysis here. From 
the opinion and the original papers the facts most favorable to the plain- 
tiff were these. Biggar, the defendant, was treasurer of Lowe Donald 
& Company, Inc., which was one of the financial backers of the Merchant 
Tailors’ Manufacturing Company (hereinafter called Merchant). Biggar 
orally represented that $20,000 had been paid in, toward the capital of 
Merchant, and $50,000 could be called. In fact only $6,600 had been 
subscribed for and only $4,400 paid in. This representation, which was 
false, was to the effect that Biggar’s company (Lowe Donald) and other 
investors’ had paid two fifths of their subscription and were obligated to 
pay the balance. Its purpose was to induce Cauman to lease real estate 
to Merchant. The lease was executed and resulted in a loss to Cauman 
and he brought an action against Biggar and Lowe Donald for the loss 
alleged to have been caused by the false representation. The defendants 
contended that under § 4 of the statute of frauds no action could be 
brought upon the basis of an oral representation made in the course 
of inducing a plaintiff to extend credit to a third person (Merchant) 
even though the representation was a statement of fact as to what the 
defendant Lowe Donald and the other investors had done or would do 
for that third person. The trial judge directed a verdict for the defendants 
and this ruling was upheld by this court. The opinion, it is true, deals 
primarily with the question whether the statute applies where the repre- 
sentation is made to induce a landlord to rent premises to a tenant. But, 
as Judge Wyzanski points out in the Keene Lumber Co. case, supra, the 
decision “necessarily also covers the issue whether the statute applies 
to a case where the representation is a statement of fact about not only 
a third person but even about defendant himself.” 
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It is difficult to find any distinction of substance between the Cauman 
case and the case at bar. In the Cauman case the representation to the 
plaintiff, in effect, was, “You may deal with Merchant because Lowe 
Donald & others have subscribed for its capital stock to the extent of 
$50,000 and have paid in $20,000.” In the case at bar the representation 
of the defendant to the plaintiff was in substance, “You can safely lend 
$395 to Rideout to purchase an automobile from me because the purchase 
price is $595 and he has made a down payment of $200.” To hold that the 
Cauman case was within the statute and that the present case is not, 
would lead to uncertainty in its interpretation and would result in the 
drawing of hair-splitting distinctions. 

It follows that the trial judge erred in denying the defendant's requests 
for rulings and that the entry must be 

Order of Appellate Division affirmed. 


“Authorized Signature” of Corporate Officer on Note 
Does Not Bind Company 


Plaintiff as the holder of a note containing the following 
signature brought suit against the defendant company as maker 
of the note: The note was signed: 


White’s Express and Transfer Co., Inc. 
H. R. McCluckie 
Authorized Signature 


The express company took the position that McCluckie did not 
have authority to borrow money for the corporation and that 
his signature was therefore not “authorized.” The plaintiff 
contended that because she was a holder in due course the com- 
pany was not entitled to the defense that McCluckie was with- 
out authority to execute the note as an agent of the company. 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 372. 
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The court ruled in favor of the company. It reasoned that 
because the express company was not named in the body of the 
note and because the word “authorized” did not indicate that 
McCluckie signed as agent of the company, parol testimony 
was admissible to prove whether McCluckie or the company 
was intended to be liable on the note. This testimony indicated 
that McCluckie was not authorized to sign notes of the company 
which meant that his signature was wholly inoperative and 
“equal to a forgery.”. Since lack of authority to execute a note 
is a real defense and is available even against a holder in due 
course, the company could plead such defense and was conse- 
quently not liable on the note. Budelman v. White's Express 
& Transfer Co., Superior Court of New Jersey, Appellate Di- 
vision, 140 A.2d 552. The opinion of the court is as follows: 


HANEMANN, J. A. D.—Plaintiff appeals from a final judgment of the 
Superior Court, Law Division, entered by the trial court sitting without a 
jury, a jury trial having been expressly waived by the parties. 

Plaintiff sought to recover $5,000, plus interest, from defendant upon 
three alternative demands for relief: (1) upon a promissory note alleg- 
edly made by defendant and negotiated to plaintiff; (2) for the payment 
of money loaned; (3) upon the theory that the defendant has been un- 
justly enriched in that it received the benefit of $5,000 belonging to 
plaintiff. 

In addition to a general denial, the following separate defenses are 
raised in the pretrial order, (1) the note was made without authority 
and was not the note of defendant; (2) plaintiff was not a holder in due 
course; (3) defendant denied obtaining any loan from plaintiff and 
denied receiving any monies from plaintiff; (4) it was not unduly 
enriched. 

The facts are as follows: 

H. R. McCluckie was secretary-treasurer of defendant White’s Express 
& Transfer Co., Inc., a closely held corporation engaged in the trucking 
business. He held four shares of the 200 shares of the capital stock 
issued and outstanding. The remaining 196 shares were owned by the 
White family, as follows: Herbert White, 188 shares; his son, 4 shares, and 
his wife, 4 shares. 

McCluckie had an option from White to purchase the balance of 
the stock of defendant for $47,500. As a part of that agreement, and 
in addition to the payment of that sum, McCluckie agreed to operate 
the business and pay its substantial debts and operating costs. 

On or about October 19, 1956 defendant opened a bank account with 
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the First National Bank of Jersey City. It filed with that bank, upon 
a form prepared and submitted by the bank, an instrument which, inter 
alia, recites in full a resolution which was allegedly adopted by defendant 
on October 19, 1956, and which allegedly appears on the corporate 
minutes, all of which is certified by McCluckie as secretary. Plaintiff 
contends that this resolution is a general authority to certain officers, 
including McCluckie, to make, execute, deliver, etc., various negotiable 
instruments in connection with defendant’s business. However, a read- 
ing of the resolution demonstrates that the authority allegedly given is 
limited solely to transactions with the bank in reference to the negotiable 
paper of the corporation. The purpose of such resolution is to protect 
the depository bank in all of its dealings with the negotiable paper of its 


corporate depositors. 


White testified that McCluckie had authority to sign checks but no 
general authority to borrow money, except from the First National Bank 
of Jersey City, as provided in the resolution filed with said bank. 


Plaintiff is employed as a secretary in a firm which engaged defendant 
as a trucker of its goods. She testified that her employer had cashed 
checks for McCluckie on past occasions; that those checks were drawn 
on defendant's account and signed by McCluckie, and that those checks 
bore the legend “authorized signature.” 


Plaintiff knew that McCluckie was connected with defendant but 
did not know his official position with defendant or what authority, if 
any, he had to deal for defendant. She had known of defendant for some 
time prior to the transaction upon which suit is here brought but had 
no knowledge of its financial standing or of its ability to pay its obliga- 
tions. She had made no inquiry concerning any of the foregoing matters. 


McCluckie testified that on or about October 19, 1956 defendant was 
in poor financial condition and could not borrow money from its de- 
pository bank. He admitted that he did not advise White that he was 
borrowing $5,000 for the benefit of the corporation and pledging its 
credit for the repayment thereof. He insisted that the money was 
being borrowed for defendant and that he had the power and authority 
to execute promissory notes generally for and on behalf of defendant. 
The trial court stated in his oral conclusions that he was “not impressed 
with the veracity of McCluckie at all.” 


Plaintiff testified that on October 19, 1956 McCluckie told her that 
defendant needed $5,000 and she agreed to lend that sum. She withdrew 
$5,000 from her account in a building and loan association and obtained 
from another bank a cashier’s check in that amount, which was made 
payable to H. R. McCluckie. On or about October 19, 1956 she delivered 
that check to McCluckie. On or about October 22, 1956 McCluckie de- 
livered to her a promissory note, which reads as follows: 
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“$5,000.00 October 22, 1956 


Ninety days (90) after date we promise to pay to the order of 

H. R. McCluckie Five Thousand Dollars at First National Bank 

of Jersey City, N.J., with 6% interest. 

White’s Express and Transfer Co., Inc. 

Value Received H. R. McCluckie 
Authorized signature 

No.——_—_——_——Due———” 


This note bears the following legend on the reverse side: 
“I hereby guarantee the payment of the within note and hereby 
waive notice of presentment, non-payment and protest. 
H. R. McCluckie 
Long Lots Road 
Westport, Conn.” 


The check for $5,000 was endorsed by McCluckie and given to 
defendant’s office manager for deposit to defendant’s account. It was 
endorsed for deposit by defendant and was paid on October 28, 1956, 
the amount being credited to defendant’s account in the First National 
Bank of Jersey City. 

Plaintiff sued McCluckie individually upon this same note, but not 
as a maker, and has recovered a judgment against him. 

Plaintiff objected at the time of trial to the admission of testimony 
on cross-examination of her witnesses and direct examination of defend- 
ant’s witnesses concerning the nature of the transaction between her and 
McCluckie. This testimony tended to prove that the $5,000 was used by 
McCluckie to pay a personal debt to defendant, and that McCluckie was 
without authority to execute a note as defendant’s agent. The objection 
was principally grounded upon the allegation that plaintiff was a holder 
in due course and defendant was barred from raising such defenses by 
R.S. 7:2—57, N.J.S.A. The trial court overruled the objection and the 
admission of this testimony is assigned by plaintiff as error. 

Plaintiff also contends that the trial court erred in its findings that 
McCluckie had no authority to execute the note; that the note was 
given as the result of a private transaction between plaintiff and 
McCluckie; that the defendant was not estopped from denying liability, 
and that defendant was not unjustly enriched. These latter grounds are 
to all intents and purposes allegations that the verdict was against the 
weight of the evidence. 

The first problems which face us on this appeal are whether the note 
is in fact that of defendant and whether defendant is barred from raising 
this question since plaintiff is a holder in due course. 
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An examination of the signature on a note generally discloses the 
name of the maker. Where such is not the case, two rules relative to 
negotiable instruments afford a basis for resolution of the problem. These 
rules are as follows: (a) Where nothing appears in the body of a 
negotiable instrument to indicate who is the maker, and the instrument 
is signed by a person who merely affixes to his name an official title as an 
officer of a corporation, then the instrument is prima facie that of the 
person so signing. However, such an instrument is so ambiguous in 
respect to the question whether the individual or the corporation is the 
maker that parol testimony is admissible to settle that question. Where 
a negotiable instrument is signed in the corporate name followed by 
the name of a corporate officer who affixes his corporate title to his name, 
then such a signature is taken conclusively to be that of the corporation 
as maker and not that of the individual. Parol testimony is not admis- 
sible to demonstrate that another than the corporation is the maker, but 
real defenses,—forgery, discharge, material alteration and non-delivery of 
an incompleted instrument—are available to the corporation. 

This rule is applicable as between the original parties as well as 
between the maker and ail subsequent holders and is not abrogated by 
R.S. 7:2—20, N.J.S.A. Reeve v. First National Bank of Glassboro, 54 N.J.L. 
208, 23 A. 853, 16 L.R.A. 143 (E. & A. 1891); Weinstein v. Bobker, 115 
N.J.L. 187, 178 A. 752 (E. & A. 1985); 7 Fletcher Cyclopedia, 
Corporations 187; Phelps v. Weber, 84 N.J.L. 630, 87 A. 469 (E. & A. 
1918); United States v. Perpignano, 86 F.Supp. 105 (D.C.N.J.1949); 
Belmont Dairy Co. v. Thrasher, 124 Md. 820, 92 A. 766 (Ct.App.1914). 
(b) Generally, a disclosed or partially disclosed principal is not liable 
to the holder of a negotiable instrument in which he is not named. Al- 
though the principal does not, by an interpretation of the instrument, 
appear to be a party thereto, if his name appears thereon extrinsic evi- 
dence is admissible to show that it was the intention of the agent and the 
other party to the transaction that the principal should be a party, unless 
this would contradict the clearly expressed meaning of the instrument. 
Solomon v. New Jersey Indemnity Co., 94 N.J.L. 318, 110 A. 813 (Sup. 
Ct. 1920), affirmed 95 N.J.L. 545, 113 A. 927 (E. & A. 1921); Restatement, 
Agency, § 152. Similarly, where such facts appear and the principal is 
sought to be held, evidence is admissible to contradict such an alleged 
intention. 

Defendant is not named in the body of the note upon which suit is 
here brought. The signature of the maker is as follows: 


“White’s Express and Transfer Co., Inc. 
H. R. McCluckie 
Authorized Signature” 


Such a signature does not demonstrate that McCluckie signed as an 
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officer or agent of defendant. The words “authorized signature” have 
no such recognized connotation as would ascribe to them a synonymity 
with “agent.” Counsel has not referred to any authority so holding nor 
have we discovered any authority to that effect. There is absent any 
designation of the title of any office which McCluckie may have held in 
the corporation. His signature is not prefaced by the words “by” or 
“per” or other words of similar purport. Such a signature is therefore 
not prima facie that of the corporation but rather that of the individual. 
In such circumstances it is proper to admit parol testimony which would 
tend to indicate the transaction out of which the note arose in order to 
ascertain whether McCluckie or the defendant corporation was intended 
to be held liable. The mode of the signature is so ambiguous that it 
raises the question whether he signed in his individual capacity or as 
an officer on behalf of defendant. 
In addition, R.S. 7:2—23, N.J.S.A., reads as follows: 


“Where a signature is forged or made without the authority of 
the person whose signature it purports to be, it is wholly in- 
operative, and no right to retain the instrument, or to give a dis- 
charge therefor, or to enforce payment thereof against any party 
thereto, can be acquired through or under such signature, unless 
the party, against whom it is sought to enforce such right, is 
precluded from setting up the forgery or want of authority.” 


Forgery is a “real defense” to suit on a negotiable instrument, i.e., 
it is available even against the claim of a holder in due course. 10 C.J.S. 
Bills and Notes § 498; see also Hillside National Bank v. Sansone, 11 
N.J.Super. 390, 78 A.2d 441, 24 A.L.R.2d 1874 (App.Div.1951). 

A corporation can act only through its agents and, like a natural 
person, is bound only by the acts of an agent done within the scope 
of his authority. 

In C. B. Snyder Realty Co. v. National Newark, etc., Banking Co., 14 
N.J. 146, 154, 101 A.2d 544, 548 (1953), the court said: 


“It is settled that a corporation is bound by the act of an officer 
or agent to the extent the power to do that act has been conferred 
upon him: (1) expressly (a) by the corporate charter, (b) by the 
by-laws of the corporation, or (c) by the corporate action of the 
stockholders or board of directors; (2) by implication (a) from 
powers expressly conferred or (b) incidental thereto; or (3) where 
the act is within the apparent powers which the corporation has 
caused those with whom its officers or agents have dealt to 
believe it has conferred upon them.” 


An unauthorized signature of an agent is “wholly inoperative” and 
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equal to a forgery. Where an officer of a corporation presumes to 
execute a promissory note on behalf of a corporation, when he lacks 
authority the purported signature is wholly inoperative and equivalent 
to a forgery. Silver v. Commonwealth Trust Co., 22 N.J.Super. 604, 
92 A.2d 152 (Cty.Ct.1952). 


Since the defense of lack of authority is available even against a 
holder in due course it is of no moment, for present purposes, whether 
plaintiff had that status, and it is not necessary to determine this 
question. The defense of lack of authority having been raised, the evi- 
dence affirmatively proffered by defendant and elicited by cross-examina- 
tion of plaintiff's witnesses was such as would tend to sustain that con- 
tention and was properly admitted, since evidence of financial dealings 
of the parties is admissible as tending to show the probability or im- 
probability of defendant having signed the note where the defense set 
up is forgery. Gluckman v. Darling, 85 N.J.L. 457, 89 A. 1016 (Sup.Ct. 
1914), affirmed 87 N.J.L. 320, 95 A. 1078 (E. & A. 1915). 

Having disposed of the evidentiary ground of appeal, it becomes 
necessary to consider the balance of the grounds urged. 

As above stated, plaintiff alleges, in effect, that the verdict was con- 
trary to the weight of the evidence, and requests this court to make 
independent findings of fact. 


In N. J. Highway Authority v. J. & F. Holding Co., 40 N.J.Super. 309, 
817, 128 A.2d 25, 29 (App.Div.1956), the court said: 


“A recitation of the testimony conspicuously divergent, dis- 
cordant, and irreconcilable in its import, tendencies and aptitude 
will not be undertaken here. Suffice to state that although we are 
empowered to make our own independent findings where the 
controversial issue is essentially factual, yet we are not disposed 
on appeal to overturn the conclusions of the trier of the facts 
unless it is our conviction that such conclusions are so manifestly 
unsupported by or inconsistent with the competent, relevant, and 
reasonably credible evidence as to offend the interests of justice.” 


The trial court had the opportunity to observe the witnesses and to 
study their demeanor. Great weight must be accorded his factual 
conclusions. R.R.1:5—4; 2:5; In re Perrone’s Estate, 5 N.J. 514, 76 A.2d 
518 (1950). 

In addition to what has been above stated concerning the evidence, 
some reference should be made to the alleged resolution of defendant 
as being demonstrative of the authority to execute the note in question 
and the conduct relied upon as giving rise to authority by implication. 


Plaintiff had no knowledge of the existence of the resolution and its 
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limited effect can be of no benefit to her. Silver v. Commonwealth 
Trust Co., supra. 

She did not make any inquiry concerning McCluckie’s authority. She 
had never done any business personally with the corporation. She sought 
to sustain an implied authority in McCluckie to execute promissory notes 
by proof that on some occasions her employer had cashed defendant's 
checks signed by him. She did not cash such checks and had no 
clear recollection to whom they were made payable. Even though it be 
granted that plaintiff did have knowledge of those transactions, it does 
not follow that such course of conduct in signing checks raised any 
implication of authority to execute promissory notes. 

An analysis and study of the competent, relevant and reasonably 
credible evidence does not lead to the conclusion that the findings of 
the trial court were manifestly unsupportable in holding that McCluckie 
was without authority to bind defendant and that the note was given 
as a result of a private transaction between him and plaintiff, and not for 
corporate purposes. 

Since the conclusions of the trial judge have been held unassailable, 
it follows as well that plaintiff's theory of unjust enrichment must also 
fail. 

Judgment affirmed. 


Mortgagee Bank Unable to Remove 
Land Restriction 


A mortgagee savings and loan association has incurred an 
interesting problem with respect to a restrictive land covenant 
and has been denied relief by the courts. The association made 
two mortgage loans on property in an area described by the 
courts as “a somewhat sparsely settled suburban community 
consisting of both residential and commercial property.” The 
property had been conveyed by one of the defendants to the 
mortgagor but the conveyance contained a restriction to the 
effect that the property could not be used for other than resi- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 887. 
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dential purposes. Two years later the association was obliged 
to foreclose its mortgages and became owner of the property 
at the foreclosure sale. 

Subsequently the association tried to sell the property, but 
found this was impossible because of the restrictive covenant. 
It brought suit against the defendent who had sold the land to 
the mortgagor, asking the court to declare the covenant invalid 
and unenforceable. 

The court ruled against the association. It reasoned that 
no change had occurred in the character of the neighborhood 
to make the covenant presently inequitable and that the asso- 
ciation had been aware of the restriction and the reason for 
the restriction when it made the mortgage. The defendant 
who sold the land had a right to impose this restriction to pro- 
tect his neighboring property and there was no reason given 
by the association to compel the court to declare the restriction 
invalid or unreasonable. Baldwinsville Federal Savings & Loan 
Association v. Burns Farms, Inc., Supreme Court, Wayne 
County, New York, 165 N.Y.S.2d 650. The opinion of the 
court is as follows: ) 


WHEELER, O. R. — In this action for declaratory judgment the ma- 
terial facts are not in dispute. The residence property owned and oc- 
cupied by the defendant Edward E. Burns consists of a valuable country 
dwelling, with extensive acreage, having a frontage of 800 feet on the 
north side of the Sodus-Alton State Highway No. 104, in the Town of 
Sodus. Across the highway and some 400 feet to the west is a tract of 
some 30 acres owned by the corporate defendant, Burns Farms, Inc., 
which corporation is owned and controlled by the defendant Edward 
E. Burns. 

Prior to October, 1953, Mr. Burns was interviewed by one Albert 
LeBlanc and officers of the New York State Police concerning the pro- 
posed sale of a portion of the 30-acre tract, to be used for the construction 
of a barracks or sub-station for the New York State Police. They were 
informed by defendants that this property was not for sale, but after 
further negotiations defendants agreed to sell if certain restrictions as 
to the use of the property could be agreed upon. 

Thereafter, on October 6, 1953, the defendant Burns Farms, Inc., 
conveyed to Helen LeBlanc the property described in the complaint, 
having a frontage on the south side of Route 104 of 110.87 feet and a 
maximum depth of 180 feet, containing approximately two thirds of an 
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acre, the purchase price being $600. The deed contained the following 
restrictive covenant: 


“This conveyance is also made subject to the following cove- 
nants and restrictions; that any structure erected upon the premises 
shall be used for residential purposes only, except outbuildings used 
in connection therewith. Any other use than as above stated shall 
be approved in writing by the Party of the First Part or its succes- 
sors and assigns. Residential use shall not be deemed to pre- 
clude use of the premises for State Troopers Barracks or Head- 
quarters.” 


The grantee, Mrs. LeBlanc, erected a building on the land, designed 
to be used by the New York State Troopers as a sub-station. To finance 
the building costs LeBlanc obtained loans from the plaintiff, Baldwins- 
ville Federal Savings and Loan Association, aggregating $20,000, secured 
by two mortgages on the property conveyed. The building was rented 
to the State of New York on a month to month basis and was occupied 
by the State Police from April, 1954 to August, 1955, upon which latter 
date the tenancy was terminated by the State. Thereafter, the mortgages 
being in default, plaintiff foreclosed and became the owner of the subject 
property on the foreclosure sale. 

In this action for declaratory judgment the plaintiff is seeking to 
extricate itself from the obvious difficulties arising out of the restrictive 
covenant of which it had notice, both actual and constructive, prior to 
the respective dates of its mortgages. Since becoming the owner on 
October 14, 1955, plaintiff has been unable to find a purchaser due to the 
restriction and the fact that defendants have on occasions called it to 
the attention of prospective buyers. 

It is to be observed that this is not the usual case in which a party is 
seeking the aid of equity to enforce a restrictive covenant by enjoining 
a prohibited use. No violation of the covenant has occurred, no other 
use has been proposed, nor have the defendants, or either of them, sought 
the aid of the court to restrain plaintiff in its use of the premises. More- 
over, it clearly appears that there has been no substantial change in the 
character of this particular neighborhood. 

It is plaintiffs contention that due to the conditions existing at the 
time the restriction was imposed the covenant was without vitality and 
unenforceable from its inception and, therefore, it is seeking a declaration 
to the effect that the premises are completely unrestricted as to use and 
“not subject to any purported restrictions thereon.” 

In support of its contention plaintiff relies upon the following factors: 

(a) That the general area in this vicinity on both sides of the state 
highway was and is now largely commercial, consisting of restaurants, 








870 THE BANKING LAW JOURNAL 


gas stations, a drive-in theatre, motels and other small businesses, inter- 
mingled with residence properties—a total of 81 properties, of which 45 
are commercial and 36 are residential; 

(b) That defendant, knowing the building being erected was not 
suitable for residential purposes, acquiesced in its construction and is, 
therefore, estopped from enforcing the restriction; 

(c) That plaintiff has large sums of money invested in the property, 
which it claims cannot be converted into a residence without further sub- 
stantial expenditures; 

(d) That the covenant itself is ineffective and unenforceable for the 
reason that the defendant grantor and its assigns are given power to 
modify or to approve other uses; and 

(e) That the enforcement of the restriction would bear heavily on 
plaintiff without materially benefitting defendants. 


It is to be noted that plaintiff is not claiming that the restriction 
on its face is invalid, nor could it successfully do so. “The parties had 
the right to determine for themselves in what way and for what pur- 
poses their lands should be occupied, irrespective of pecuniary gain or 
loss, or the effect on the market value of the lots.” Trustees of Columbia 
College v. Lynch, 70 N.Y. 440. No undue restrictions have here been 
imposed. Like restrictions “for the benefit of adjacent lands having re- 
spect to light, air, ornamentation or the exclusion of occupations which 
would render the entire property unsuitable for the purposes to which 
it could be most advantageously devoted, have been sustained, and have 
never been regarded as impolitic.” Trustees of Columbia College v. 
Lynch, supra. 

Inasmuch as there has been no change in the character of the neigh- 
borhood, the real controversy is whether the restrictive covenant was en- 
forceable under the conditions prevailing at the time it was imposed— 
not whether equity might some time in the future enforce it under 
changed conditions, including a non-conforming use not presently before 
this court. 

As I view it, the plaintiffs contentions are without merit. The 
proof shows that this is a somewhat sparsely settled suburban community, 
consisting of both residential and commercial property. In order to pro- 
tect his home and to prevent the locality from being further commer- 
cialized, Mr. Burns purchased, in the name of his wholly owned corpora- 
tion, the 30-acre tract, with the express intention of restrictirig it to 
residential use, but permitting on the subject lot the erection of the bar- 
racks for the State Police. No unfair advantage was taken by the de- 
fendants. All parties were fully aware of the character of the com- 
munity. There was no obligation on defendants, or even any right, to 
inspect or interfere with the design or specifications of the permitted 
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building being erected and, hence, there could be no equitable estoppel. 
The defendant Burns had specifically called to the attention of his gran- 
tee that difficulty in obtaining a loan might arise due to the restriction 
but he was assured that arrangements had been made. 

Defendants continue to own land in the immediate vicinity, including 
the remainder of the 30-acre tract contiguous to the subject lot. Plain- 
tiff predicates its argument on the long and well-recognized line of cases 
in which courts of equity have refused to enforce restrictive covenants 
which through no fault of the parties have been, for all practical pur- 
poses, defeated by the lapse of time, e.g., Trustees of Columbia College 
v. Thacher, 87 N.Y. 311; Trustees of Columbia College v. Lynch, supra; 
Frostmann v. Joray Holding Co., 244 N.Y. 22, 154 N.E. 652; McClure 
v. Leaycraft, 183 N.Y. 36, 75 N.E. 961, 962. The rationale of these 
cases is clearly stated in the McClure opinion as follows: 


“It (court of equity) cannot set aside a binding contract; but 
when the effect would be inequitable, owing to facts arising 
after the date of the agreement and not within the contempla- 
tion of the parties at the time it was made, it refuses to enforce 
the contract and remands the party complaining to his remedy 
at law through the recovery of damages.” (Emphasis supplied). 


In none of the cases cited has the court refused enforcement except 
when there has been a substantial change in the character of the 
neighborhood or where the covenantee has no property in the immediate 
vicinity and, therefore, no present interest in the preservation of the 
restriction. St. Stephen’s Protestant Episcopal Church v. Rector, etc., 
of Church of the Transfiguration, 201 N.Y. 1, 94 N.E. 191. The fact 
that defendant’s remaining land in this vicinity is not restricted is im- 
material. The covenant imposes no such restriction upon the defendant 
grantor, nor may any inference of such be drawn in the absence of other 
evidence. Bristol v. Woodward, 251 N.Y. 275, 285, 167 N.E. 441, 444. 
This transaction was not a division of a tract of land into lots subject 
to uniform restrictions, but a sale of a single lot charged with a restric- 
tion, which implies no mutuality of obligation upon the part of the gran- 
tor, but only an obligation imposed upon the servient estate. Finch v. 
Unity Fee Co., Inc., 211 App.Div. 480, 208 N.Y.S. 369. 

Likewise, the authority given to the defendant grantor to approve 
of “any other use” does not deprive the grantor of its right to enforce the 
restriction. Here we have the type of restriction in which the grantor 
exacts the covenant from the grantee for the protection and benefit of 
the grantor’s contiguous or neighboring lands. In such a case the 
grantor may enforce the covenants but the grantee cannot. Korn v. 
Campbell, 192 N.Y. 490, 85 N.E. 687, 37 L.R.A.,N.S., 1; Bristol v. Wood- 
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ward, supra. Inasmuch as the defendant grantor has the exclusive power 
to enforce the restriction, he also has the power to modify it. Rose v. 
Jasima Realty Corp., 218 App.Div. 646, 219 N.Y.S. 222; One and Three 
South William Street Building Corporation v. Gardens Corporation, 232 
App.Div. 58, 248 N.Y.S. 748, affirmed 261 N.Y. 575, 185 N.E. 744. 

It is also unimportant that the covenant does not specifically provide 
that it shall “run with the land,” inasmuch as plaintiff took title with 
notice of the restrictions. Trustees of Columbia College v. Lynch, supra. 
“The basis of the modern rules rests upon the equitable doctrine of 
notice, that he who takes land with notice of a restriction upon it, will 
not in equity and good conscience be permitted to act in violation of the 
terms of these restrictions.” (Clark on Covenants and Interests Running 
with the Land, 2d Ed., p. 170). 

In my opinion this particular structure could be converted to residential 
use without unreasonable expense. But, if plaintiff feels that enforce- 
ment of the restriction would bear heavily upon it, the fault is in no small 
part due to its own failure to recognize the effect of the restriction and 
to give proper consideration to the fact that the only available tenant 
might at any time terminate the tenancy. 

In this action for equitable relief the plaintiff is demanding far- 
reaching results. If this restriction should be declared unenforceable 
upon the proof now before the court, it would follow that defendants 
would be without remedy either at law for damages or in equity to en- 
join in the future any kind of obnoxious use. While an action for de- 
claratory judgment may be proper to relieve a party of restrictive cove- 
nants under certain conditions, such relief is more drastic than a judg- 
ment merely denying equitable relief by way of injunction and “should 
be granted with caution and only when the motivating considerations are 
not only ample but so settled and lasting that the purpose of the original 
restriction has been permanently frustrated.” 26 C.J.S. Declaratory 
Judgments § 72. 

For the reasons herein stated, I find the subject restriction to be 
valid and, upon the proof now before the court, enforceable, and that 
the use of the premises is restricted accordingly. The judgment to be 
entered herein is without prejudice to such further action as the parties 
may be advised in the event that a specific non-conforming use be 
established or proposed. 

Appropriate findings and judgment may be submitted. No costs to 


either party. 
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Bank Permitting Draw Against Uncollected Checks 
is Holder in Due Course 


A case which will be of interest to bankers not only because 
it involves a decision under the Negotiable Instruments Law 
which has heretofore been the law in Massachusetts but also 
because the judge indicates what his decision would have been 
if the case had occurred under the Uniform Commercial Code 
which became effective in the state on October 1, 1958. The 
issue in the case was whether under the N.I.L. a bank was a 
holder in due course when it “receives from its depositor a check 
endorsed without restriction but deposited pursuant to the usual 
deposit slip wherein the bank agrees merely to act as a collection 
agent, but nonetheless, the bank before collecting the check 
allows the depositor to draw from the bank an amount equiva- 
lent to both his entire balance and the amount of that uncol- 
lected check.” 

The court ruled that under the N.I.L. which was in effect 
when the case was decided, the bank was a holder in due 
course since under Massachusetts law a lien is created in the 
bank’s favor for a debt due by virtue of such an advance. 

Further, the court indicated that under the Uniform Com- 
mercial Code, the results would have been the same. It re- 
ferred to Section 4-208 of the Code which states that (1) A 
Bank has a security interest in an item and any accompanying 
documents or the proceeds of either “(a) in case of an item 
deposited in an account to the extent to which credit given for 
the item has been withdrawn or applied;”. Universal C.1.T. 
Credit Corporation v. Guaranty Bank and Trust Company, 
United States District Court, D. Massachusetts, 161 F. Supp. 
790. The opinion of the court is as follows: 


WYZANSKI, D.J.— This case, falling within this Court’s diversity 
jurisdiction, arises under that version of the Negotiable Instruments Law 
now embodied in Mass. G.L. (Ter.Ed.), c. 107. The only problem of 
any difficulty is whether under Massachusetts law as it now stands, that 
is, before the effective date of what is commonly called the Commercial 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 329. 
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Code, adopted by c. 765 of the Massachusetts Acts of 1957 effective 
October 1, 1958, when a bank receives from its depositor a check endorsed 
without restriction but deposited pursuant to the usual deposit slip 
wherein the bank agrees merely to act as a collection agent, but none- 
theless, the bank, before collecting the check allows the depositor to 
draw from the bank an amount equivalent to both his entire balance and 
the amount of that uncollected check, the bank is a holder for value 
of that uncollected check. 

An abbreviated statement of the facts will suffice in view of what this 
Court concludes are the governing principles of law. 

C. I. T. (more fully described as Universal C. I. T. Credit Corpora- 
tion, a New York corporation, plaintiff herein) had an account with 
Guaranty (more fully described as Guaranty Bank and Trust Company, 
a Massachusetts corporation, defendant and third-party plaintiff herein). 
McCarthy (more fully described as McCarthy Motor Sales, Inc., a Massa- 
chusetts corporation, not a party to this case) had an account with 
Worcester (more fully described as Worcester County Trust Company, 
a Massachusetts corporation, third-party defendant. ) 

On October 1, 1955 (sic) C. I. T. drew on Guaranty payable to the 
order of McCarthy two checks (hereinafter called A and B) in the 
amounts respectively of $10,886 and $880 (or a total of $11,766). The 
same day McCarthy deposited in Worcester these checks endorsed with- 
out restriction but accompanied by and in accordance with the usual 
bank deposit slip reciting that the item was received by the bank for 
collection only. At 9:10 a.m. October 2, 1956 C. I. T.’s representative 
presented to Guaranty a written stop-payment order covering checks A 
and B. Nonetheless, at the clearing later that same day when Worcester 
presented to Guaranty checks A and B for payment, Guaranty gave 
Worcester a final credit for the $11,766 stated therein. Later Guaranty 
asked Worcester to take back checks A and B, but Worcester refused. 
Guaranty debited C. I. T.’s account for $11,766. C. I. T. claims that 
this was an unauthorized debit. 

On October 1, 1956 McCarthy’s balance at Worcester was $18.22. 
After McCarthy on October 1, 1956 had deposited checks A and B, 
before Guaranty sought to return to Worcester checks A and B, and 
before Worcester had any reason to know that checks A and B would 
be subject to any difficulties, Worcester during business hours on October 
2, 1956 paid or settled at the clearing a check drawn on September 24, 
1956 by McCarthy on Worcester payable to C. I. T. in the amount of 
$11,297.04 (hereinafter called check X) together with other checks 
which in combination exhausted both McCarthy’s October 1 cash bal- 
ance of $18.22 and the provisional credit of $11,766, attributable to 
checks A and B. 

Upon the foregoing facts, the initial question relates to the effect 
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of C. I. T.’s order to Guaranty to stop payment upon checks A and B. 
C. I. T., as the drawer of the checks, had an absolute right to order 
payment stopped; Guaranty, the drawee bank making payment thereon, 
acted at its peril. Since a check is merely an order to a bank to make 
payment in the manner set forth, the customer has the right to revoke 
such order before it is carried out. That was the rule of the common law. 
Florence Mining Co. v. Brown, 124 U.S. 385, 8 S.Ct. 531, 31 L.Ed. 424. 
See Moore, Sussman and Brand, Legal and Institutional Methods Applied 
To Orders To Stop Payment of Checks, 42 Yale L.J. 817, 1199. It is 
the present rule under the Massachusetts version of the N. I. L. Universal 
Supply Co. v. Hildreth, 287 Mass. 538, 540, 192 N.E. 23, 94 A.L.R. 1389; 
Tremont Trust Co. v. Burack, 285 Mass. 398, 401, 126 N.E. 782, 9 A.L.R. 
1067. Brannan, Negotiable Instruments (7th ed.) p. 1316. Ogden, 
Negotiable Instruments (5th ed.) p. 527. Cf. Mass. G.L.(Ter.Ed.) c. 
107, §212. It will be the law when the Commercial Code becomes 
effective in Massachusetts. Mass. G.L.(Ter.Ed.) c. 106, §4—403. Am. 
Law Inst., Bank Deposits and Collections, by J. J. Clarke and R. J. Bailey 
III, (1955) p. 121. And reference to this code is appropriate because the 
Massachusetts court regards it less as a novel enactment than as largely 
a restatement and clarification of existing law which has the approval of 
American scholars. Budget Plan, Inc., v. Savoy, Mass., 145 N.E.2d 710. 

But although under the principles just stated C. I. T. has established 
against Guaranty a claim arising out of the unauthorized debiting by 
Guaranty of C. I. T.’s account in the amount of $11,766, the next issues 
are whether Worcester was a holder in due course of checks A and B 
amounting to $11,766, and whether, to avoid circuity of action, Guar- 
anty is subrogated to Worcester’s claim against C. I. T. 

Unquestionably under presently effective Massachusetts law, Wor- 
cester did not become a holder for value of checks A and B merely by 
taking those checks for collection only, even if simultaneously Worcester 
gave McCarthy a provisional credit based thereon. Merchant's Nat. 
Bk. v. Marden, Orth, etc., Co., 234 Mass. 161, 125 N.E. 384; Brannan, 
Negotiable Instruments (7th ed.) p. 498. Cf. Mass. G.L.(Ter.Ed.) c. 
107, § 48. 

But Worcester went further than to enter a provisional credit. 
Worcester, though it was not required so to do, allowed McCarthy to 
draw to the full amount of the credit before it had been collected. As 
is noted in 20 Columbia Law Review 351, there are at least three pos- 
sible constructions of this action. “In the absence of any express in- 
tention between the parties, some courts view such a transaction as a 
loan on the personal credit [of the depositor] and allowed as a convenience 
. . . Other cases maintain that an advance by the bank against an un- 
collected deposited check terminates the principal-agent relationship and 
becomes an act of purchase of the check. ... And still others while not 
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giving the bank title indicate that a lien is created in its favor for any 
debt due it from the depositor by virtue of such advances.” 

That Massachusetts would follow the third of these choices is in- 
dicated by a case that preceded the adoption of the N. I. L. Shawmut 
National Bank v. Manson, 168 Mass. 425, 47 N.E. 196. The N. I. L. 
was not designed to alter that rule. For, as stated in Mass.G.L.(Ter.Ed.) 
c. 107, § 50, it provides that “where the holder has a lien on the instru- 
ment, arising either from contract or by operation of law, he is deemed 
a holder for value to the extent of his lien.” Cf. Mass.G.L.(Ter.Ed.) 
c. 107, § 18 definition of “value” and § 82. 

Indeed, the majority of courts have ruled, pursuant either to the 
N. I. L. or to the common law, that a bank in Worcester’s position 
is a holder in due course to the extent of its advances. Pearson v. Bren- 
nan, 1 Cir., 75 F.2d 958 (a decision antedating Erie R. Co. v. Tompkins, 
$04 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188); Deitrick v. McCarthy, D.C. 
Mass., 18 F.Supp. 850 (also antedating Erie R. Co. v. Tompkins); Bath 
Nat. Bk. v. Ely N. Sonnenstrahl, Inc., 249 N.Y. 391, 393-394, lines 6-10, 
164 N.E. 827-328 (per Lehman, J.); Old Nat. Bk. v. Gibson, 105 Wash. 
578, 179 P. 117, 6 A.L.R. 247; First Trust & Savings Bank of Zanesville 
v. Fidelity -Philadelphia Trust Co., 3 Cir., 214 F.2d $20, $23, 50 A.L.R.2d 
1218; and other cases collected in National Bank of Commerce v. Morgan, 
207 Ala. 65, 92 So. 10, 24 A.L.R. 901; 60 A.L.R. 247; 80 A.L.R. 1064; 
99 A.L.R. 486, 498; Dean Tobacco Warehouse Co. v. American Nat. 
Bank, 178 Tenn. 365, 117 S.W.2d 746, 118 A.L.R. 363; 22 A.L.R.2d 478. 
The commentators have approved these rulings. See 20 Col.L.Rev. 351, 
17 Mich.L.Rev. 708, 72 U. of Pa.L.Rev. 61, 66-67; Brannan, Negotiable 
Instruments (7th ed.) pp. 503-508; Ogden Negotiable Instruments (5th 
ed.) p. 527; 8 Am. Jur. Bills and Notes, § 442, pp. 191-194. So have the 
draftsmen of the (as yet inoperable in Massachusetts) provisions of 
the Commercial Code. § 4-208({a) thereof will provide: 

“§ 4-208. Security Interest of Collecting Bank in Items, Ac- 
companying Documents and Proceeds. 

“(1) A bank has a security interest in an item and any accom- 
panying documents or the proceeds of either 

“(a) in case of an item deposited in an account to the extent to 
which credit given for the item has been withdrawn or applied;” 

The comment on that subsection states: 

“1. Subsection (1) states a rational rule for the interest of 

a bank in an item. The customer of the depositary bank is nor- 

mally the owner of the item and the several collecting banks are 

his agents (Section 4-201). A collecting agent may properly make 
advances on the security of paper held by him for collection, and 
when he does acquires at common law a possessory lien, for his 
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advances. Subsection (1) applies an analogous principle to a bank 
in the collection chain which extends credit on items in the course 
of collection. The bank has a security interest to the extent stated 
in this section. To the extent of its security interest it is a holder 
for value (Sections 3-303, 4-209) and a holder in due course if it 
satisfies the other requirements for that status. (Section 3-302.) 
Subsection (1) does not derogate from the banker’s general com- 
monlaw lien or right of set-off against indebtedness owing in de- 
posit accounts. See Section 1-103. Rather subsection (1) speci- 
fically implements and extends the principle as a part of the bank 
collection process.” 


And § 4-209 will provide: 


“§ 4-209. When Bank gives Value for Purposes of Holder in 
Due Course. 

“For purposes of determining its status as a holder in due 
course, the bank has given value to the extent that it has a security 
interest in an item provided that the bank otherwise complies 
with the requirements of section 3-302 on what constitutes a holder 
in due course. (1957, 765, § 1; effective Oct. 1, 1958.)” 


Authority apart, there is fairness in this majority rule to the effect 
that there is a presumption that where a bank advances credit to a 
customer on his drawings after that customer has deposited with the 
bank for collection a check endorsed unrestrictively both parties intend 
that the bank may look to the collection item for security up to the 
amount of the bank's advances. In this country it is unusual for a 
bank to allow a customer to draw except against funds theretofore de- 
posited or upon a formally established credit. Where the bank allows 
a customer to draw against an uncollected item, particularly in the face 
of a contract recognizing that the depositor has no right to demand such 
a privilege, both parties would ordinarily view this allowance not as an 
unsecured loan upon the customer’s general credit but as a bank loan 
buttressed by the security of the uncollected item. This view is strength- 
ened when, as in the case at bar, the bank’s allowance to the customer 
is within the financial limits of the face amount of the uncollected item. 
In short, barring some clear agreement by both parties that the bank will 
not claim any such security rights, when the bank gives the customer 
the exceptional privilege of drawing against an uncollected item, a 
privilege to which under his contract the depositor has no right, the 
bank, while not purchasing the item is entitled to security to the extent 
of its advances, and is to that extent a holder in due course—that is, 
a person who has given value. 
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The only obstacles to a conclusion that Worcester was a holder in 
due course to the amount of its advances (which in the case at bar pre- 
cisely equalled the total of checks A and B) are the relatively recent 
decision in Agricultural Insurance Co. v. Andrade, D.C.Mass., 146 
F.Supp. 893, and the decisions in Boston Continental National Bank v. 
Hub Fruit Co., 285 Mass. 187, 189 N.E. 89; Grower’s Marketing Service 
v. Webster & Atlas Nat. Bk., 318 Mass. 496, 62 N.E.2d 225, and Kirstein 
Leather Co. v. Dietrick, 1 Cir., 86 F.2d 793 on which it purports to be 
bottomed. 

There is no difficulty in distinguishing the last two of these cited 
cases. In each of them, as in American Barrel Co. v. Commissioner of 
Banks, 290 Mass. 174, 179, lines 14-15, 195 N.E. 335, the depositor had 
not drawn against the uncollected funds and so the original depositary 
bank had not given value and so was not a holder in due course on ac- 
count of funds advanced. 

However, in the Boston Continental National Bank the depositor 
had drawn against an uncollected item. But as a fact in that particular 
case the trial judge had found that the depositary bank had nonetheless 
not given value for that item. The trial judge regarded as significant the 
fact that the depositor had endorsed the check “for deposit only to the 
credit of” the depositor and the further fact that the deposit slip stated 
in the usual form that the bank took the item for collection only and for 
provisional credit. He evidently regarded those facts as constituting a 
contract between the depositor and the bank to the effect that the bank 
neither bought the item nor took it as security for future advances. The 
Supreme Judicial Court merely held that such a finding was permissible 
(285 Mass. at pages 189-191, 189 N.E. 89). Perhaps Justice Donahue’s 
opinion is explicable on the narrow ground that the depositor had en- 
dorsed the item “for collection only”, and that a trial judge could find 
that in taking such an item the bank agreed not to become a holder in 
due course. If that be the ground, it does not apply to this case or to 
the Agricultural Insurance Co., case. And, in any event, that ground was 
doubtful under the existing Massachusetts law. It certainly does not 
state what will be the law in Massachusetts when the Commercial Code 
becomes effective. See §4-201(1). The second sentence of that sub- 
division recognizes that “any rights of the [depositor as] owner to pro- 
ceeds of the item are subject to rights of the collecting bank such as 
those resulting from outstanding advances on the item.” See also 
§ 4-208(1)(a) and § 4-209, quoted earlier in this opinion. 

In Agricultural Insurance Co. v. Andrade Judge Aldrich found as a 
fact in that particular case that the depositary bank had allowed the 
depositor to draw on an uncollected item on the basis that he was “a 
well known resident . .. customer”. But, from the learned judge’s 
own statement it appears that the depositary bank also relied on the 
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item it took as an agent for collection. Thus it would appear that the 
court should have held that the bank gave value for the item, was a 
holder in due course, and held a valid interest to the extent of the ad- 
vances or drawings allowed. Insofar as that Court reached a different 
result this Court declines to follow the ruling in the Agricultural Insur- 
ance Co. case. [146 F.Supp. 895.] 

This Court having concluded that under Massachusetts law, as indeed 
under the law in most other states, under the N. I. L., and under the 
Commercial Code, Worcester was a holder in due course for the amount 
of its advances, which were in fact the same as the amount of checks 
A and B, it follows that Guaranty, (in responding to C. I. T.’s claim that 
Guaranty could not properly have debited C. I. T.’s account for checks 
A and B which were covered by C. I. T.’s timely order to stop payment, ) 
is subrogated to Worcester’s rights against C. I. T. on checks A and B. 
Cf. Usher v. A. S. Tucker Co., 217 Mass. 441, 448, 105 N.E. 360, L.R.A. 
1916F, 826. [Compare § 4-407 of the Commercial Code adopted by c. 
765 of the Massachusetts Acts of 1957, effective October 1, 1958.] It 
is usually said that to avoid circuity of action, C. I. T. is not allowed 
to recover from Guaranty. But perhaps, (see comment to Commercial 
Code § 4-407,) a sounder way of stating the matter is that C. I. T. 
is not allowed to recover because it has not borne its burden of showing 
that it suffered loss from Guaranty’s disregard of the stop payment 
order; C. I. T. suffered no loss because it would have been liable to 
Worcester as a holder in due course in any event. Whichever form of 
statement is used, judgment must enter for defendant Guaranty in the 
action brought against it by C. I. T. Guaranty having prevailed against 
C. I. T., Guaranty’s third-party action against Worcester is without 
foundation, and in that third-party action judgment must enter for 
Worcester. 


INSURANCE RECOVERY RULED NOT 
MORTGAGE PREPAYMENT 


Under the provisions of a mortgage, the mortgagor had 
the “right to prepay the entire unpaid principal debt” upon 
payment of specified prepayment charges. When the mort- 
gaged premises burned down and the mortgagor decided not to 
rebuild, the proceeds of the fire insurance were paid to the 
mortgagee but the mortgagee was not entitled to prepayment 
charges because the discharge of the debt was not a voluntary 
exercise of the right to prepay. See Chestnut Corp. v. Bankers 
Bond & Mortgage Co., Pennsylvania Court of Common Pleas, 
27 U.S.L.W. 2048. 
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Maker Not Guilty if Instrument is Not Check 


A criminal suit was brought against the maker of an instru- 
ment for giving a worthless check. Before the trial court the 
defendant claimed that he had signed only a blank piece of 
paper and that later someone filled in the rest of the words to 
make the instrument a check for $1,399. The trial judge charged 
the jury that it was immaterial whether or not there had been 
writing on the instrument when the defendent signed it if he 
had signed it knowing he did not have sufficient funds in the 
bank. 

On appeal the court ruled the defendent was entitled to a 
new trial because the mentioned charge to the jury by the 
trial judge was erroneous. If the defendent’s claim was true 
that the instrument he signed did not contain a promise to pay 
or the name of a payee and he did not authorize anyone to fill 
it out in any amount, then the instrument was not a check and 
the defendent could not therefore be guilty of giving a worth- 
less check. The trial court’s charge did not permit the jury 
to determine whether or not these facts, as claimed by the 
defendent, were true. State v. Ivey, Supreme Court of North 
Carolina, 103 S.E.2d 398. The opinion of the court is as follows: 


PARKER, J.— The State’s evidence tends to show these facts: De- 
fendant was in the store known as Coats Grocery, and told Joseph S. 
Coats to fill a check for what he owed him, and he would sign it. Joseph 
S. Coats filled out a blank check so that it read: 


TO ltt 
Dunn, N. C. June 27, 1956. 
The Commercial Bank 
Pay to the Order of Coats Grocery . . . $1,399.00 
Thirteen Hundred Ninety-Nine and no/100 Dollars.” 


When the check was filled out, the defendant signed it, and gave it back 
to Coats. Upon presentation at the bank, the check was not paid, for 
the reason that the defendant on 27 June 1956, and thereafter had neither 
sufficient funds on deposit in or credit with the bank to pay the check 
upon presentation. 

The defendant's evidence tends to show these facts: When he signed 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 276. 
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the blank check there was nothing written on it except his name. He 
does not know who filled out the amount payable on the check, or when 
it was filled out. He did not authorize anyone to fill the check out in 
the amount of $1,399.00, or any other amount. 

The defendant assigns as error this part of the charge: “Gentlemen, 
that it is immaterial if he signed it, whether there was any writing on it 
or not, if he signed a blank check and gave it to the Coats Grocery for 
the payment of a debt or for the payment of money for any purchase 
whatsoever, knowing at the time that he did not have money in there to 
meet that check and you so find beyond a reasonable doubt, that he 
would nevertheless be guilty.” 

The offense condemned by G.S. § 14-107 is “the giving of a worthless 
check and its consequent disturbance of business integrity.” State v. 
White, 230 N.C. 518, 53 S.E.2d 436, 437. 

G.S. § 25-192 defines a check as “a bill of exchange drawn on a bank 
payable on demand.” 

G.S. § 25-133 defines a bill of exchange as “an unconditional order in 
writing, addressed by one person to another, signed by the person giving 
it, requiring the person to whom it is addressed to pay on demand or at 
a fixed or determinable future time a sum certain in money to order 
or to bearer.” 

“A check is a bill of exchange, and may more particularly be defined 
as a written order on a bank or banker, purporting to be drawn against a 
deposit of funds, for the payment, at all events, of a sum of money to a 
certain person therein named, or to him or his order, or to bearer, and 
payable on demand.” Standard Trust Co. of New York v. Commercial 
Nat. Bank, 166 N.C. 112, 81 S.E. 1074, 1076. 

In People v. Nickols, 391 Ill. 565, 68 N.E.2d 759, 761, the defendant 
pleaded guilty to a bill of indictment charging him with forgery of a check, 
which instrument the indictment set out in haec verba: 


Second National Bank of Monmouth, III. 
70-625 
Monmouth, IIl., Oct. 1, 1940 


Pay to the 
RES ota ei eR Se $3.93 / 100 
ITT coeinidiscactsidiehycnlintadpantoonrenionpsapesneviiabeenisesnnmaiined Dollars 
ine SEIS ESS RRC ene eT eS ne ane ED J. B. Clark 
7 
Member 


Federal Reserve 
System.” 
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The Court said: “A check is defined as a draft or an order upon a bank 
purporting to be drawn upon a deposit of funds, for the payment of a 
certain sum of money to a certain person named therein, or to his order 
or to bearer. Economy Fuse & Mfg. Co. v. Standard Electric Mfg. Co., 
859 Ill. 504, 194 N.E. 922. An instrument is not a check if it does not 
appear from the face of the paper to whom it is payable. Equitable Trust 
Co. of New York v. Harger, 258 Ill. 615, 102 N.E. 209; Geske v. State 
Bank of Heyworth, 273 Ill.App. 294. . . . Since an accusation charging 
a crime is the foundation of the proceeding in a criminal case, without 
which no conviction can be sustained, the court will not, when the 
insufficiency of the charge is brought to its attention before final judg- 
ment, affirm the conviction. People v. Wallace, 316 Ill. 120, 146 N.E. 
486. ... The indictment being wholly insufficient to sustain the con- 
viction, the judgment and sentence based thereon are erroneous, and 
cannot be sustained. The judgment of the circuit court of Mercer county 
is reversed.” 

According to the defendant’s testimony, the instrument he signed 
did not contain a promise or order to pay any sum in any amount, nor 
did it state to whom it was payable. He did not authorize anyone to 
fill it out in any amount. He did not know by whom or when it was 
filled out. If his evidence is accepted as true by the jury, what he signed 
was not a check, and he is not guilty of the offense charged against him 
in the warrant. 

The charge of the court assigned as error, to the effect, that if defend- 
ant signed an instrument, it is immaterial whether there was any writing 
on it or not, and if he delivered it to Coats Grocery knowing at the time 
that he did not have money in the bank to meet it, and the jury so find 
beyond a reasonable doubt, defendant would be guilty, is erroneous 
as a matter of law, destroyed the defendant’s defense that what he signed 
was not a check, and entitles him to a 


New Trial. 


HOLDER IN DUE COURSE 


The Supreme Court of Florida has recently ruled that 
“knowledge by the purchaser of a note that the consideration 
therefor was an executory contract does not prevent him from 
becoming a bona fide holder for value before maturity, unless 
there has been a breach of the contract to the knowledge of 
such purchaser.” See Whitehall Realty Corporation v. Manufac- 
turers Trust Company, Supreme Court of Florida, 100 So.2d 617. 





es some 


a ete 





Le ON IRN Ns me 





JOINT SAVINGS ACCOUNT 883 


Joint Depositor Entitled to Savings Account 


The Supreme Court of Missouri has reviewed the facts of 
an interesting joint depositor case and has ruled in favor of the 
survivor of a joint savings account. Carl Hagan started a joint 
account with his wife in 1922. She died in 1953 and on June 
13, 1955 a new signature card bearing the same account number 
with the name of the account changed to Carl Hagan and his 
sister, Mary S. Dalton, and showing the heading: “Joint account, 
payable to either, or survivor or survivors”, was prepared by 
a bank officer and was signed by Mary S. Dalton. Also an 
authorized bank employee added her name to the ledger sheet 
of the account and the passbook after striking out the words 
“or Mrs.” which had referred to Hagan’s deceased wife. On 
the same day the new signature card was prepared, Hagan 
made a sizable deposit to the account. 

When Carl Hagan died, ownership of the account was con- 
tested by his second wife, his estate and Mary S. Dalton. In 
ruling for Mary S. Dalton, the court concluded that a joint 
account was created even though Hagan had not signed a new 
signature card, that he had intended to give the right of sur- 
vivorship to his sister and that the presumption in favor of sur- 
vivorship created by the Deposit in Two Names Act (Sec. 362, 
470 RSMo. 1949 V.A.M.S.) had not been rebutted by any 
evidence presented to the court. Dalton v. American National 
Bank, et al. Supreme Court of Missouri, 309 $.W.2d 571. The 
opinion of the court is as follows: 


DALTON, J. — Action for a declaratory judgment as to the ownership 
of a $15,069.71 savings account on deposit in the American National Bank, 
a corporation, doing business in St. Joseph, Missouri. Plaintiff alleged 
that her brother, Carl Hagan, had for a long time prior to December 
7, 1954, been the owner of the said savings account; that the said ac- 
count was changed into a joint savings account with the plaintiff; that, 
thereafter, the account had stood in the name of plaintiff and her brother 
as a joint account payable to either with the right of survivorship; that 
her brother had died on July 7, 1955; and that plaintiff was the sole owner 
by the right of survivorship and entitled to withdraw the account from 
the defendant bank. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 435. 
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The action was instituted on November 2, 1955, against the defendant 
bank. The bank answered and offered to pay the account into court and 
moved that Bessie Opal and Mary S. Dalton, executrices of the last will 
of Carl Hagan, deceased, be made additional defendants. The motion 
was sustained and said defendants entered their appearance by William 
Orr Sawyers the attorney for said estate. An answer was filed on behalf 
of decedent's estate disclaiming any interest in the account and further 
alleging that the account “was at no time an asset of the estate of Carl 
Hagan, deceased, but was the sole property of plaintiff.” The answer 
further alleged the detailed facts upon which the foregoing conclusion 
was based and the court was requested to declare that “these executrices 
are not entitled to said bank account” and have been fully excused from 
including it in the inventory of the estate of Carl Hagan, deceased. 
Thereafter, by agreement of all the parties concerned, Addie Catherine 
Hagan was permitted to intervene and she was made an additional party 
defendant. She filed an answer admitting that “on or about the 7th of 
December 1954, and for a long time prior thereto, Carl Hagan, now 
deceased, was a depositor in the defendant bank and specifically was the 
owner’ of said savings account, but denied most other allegations. Inter- 
vener is not mentioned in plaintiff's petition and her relationship to the 
deceased first appears from the closing paragraph of her answer wherein 
she says that the account was, at the time of his death, the sole prop- 
erty of Carl Hagan, deceased, “in which this defendant has right, title 
and interest as the surviving spouse of said deceased.” Since the bank 
made no claim to the fund, the court ordered that the fund remain on 
deposit with defendant bank until the further order of the court. There- 
after, on request of intervener, the court ordered the issues submitted to 
a jury. 

At the close of all the evidence the court overruled requests for 
directed verdicts by the respective parties, plaintiff and intervener. 
The cause was then submitted to a jury and a verdict returned that “the 
savings account in issue . . . is and at all times was the sole property 
of Carl Hagan, deceased, and . . . was not jointly the account of Carl 
Hagan, deceased, and plaintiff.” Judgment was entered in conformity 
to the verdict. Plaintiff has appealed and contends the trial court erred 
in denying plaintiff's motion for a directed verdict in her favor at the 
close of all the evidence. 

For many years prior to June 20, 1958, Carl Hagan and his then 
wife, Evelyn Hagan, had on deposit in defendant bank a joint savings 
account with the right of survivorship. Evelyn died June 20, 1953, 
and Carl Hagan became the sole owner of the account. Intervener 
testified that she was married to Carl Hagan on December 10, 1954. 
He died July 7, 1955. Mary S. Dalton and Bessie Opal are both sisters 
of the deceased. Intervener admitted that the savings account in ques- 
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tion was represented by a passbook or savings account deposit book 
issued by defendant bank. 

Plaintiff had identified and offered in evidence the original signature 
card of Carl Hagan dated January 4, 1922, in account No. 4533. The 
card shows the signature of Carl Hagan and the name of the account, 
to wit, “Mr. and Mrs. Carl Hagan,” followed by the words: “Payable 
to either or the survivor, in case of death of either of said joint owners.” 
Plaintiff also offered in evidence a similar card of the same form, 
date, number and terms and showing the signature, Mrs. Carl Hagan. 
Plaintiff further offered the ledger sheets in the same account showing 
transactions in the account from February 5, 1932, to and including 
December 1, 1949. The heading of the first page of the ledger account 
shows No. 4533, Mr. or Mrs. Carl Hagan, and also shows the words: 
“Payable to either, or the survivor, in case of the death of either of said 
joint owners.” Thereafter, the bank apparently changed its bookkeeping 
system, since an additional ledger sheet in the same account has a different 
form. It showed the same account number and the names “Mr. or Mrs. 
Carl Hagan.” This sheet had been amended by striking the words “or 
Mrs.” and adding the words “Mary S. Dalton.” There was oral testi- 
mony by the Bank's Vice-President and Cashier that the exhibit was a 
ledger sheet in the said account; that the added name was in the hand- 
writing of the bank’s teller in its Savings Department, Leonard Jirkovsky; 
and that Jirkovsky could perform “all of the duties pertaining to work 
in the savings department” of the defendant bank, including the making 
of changes on the passbook or ledger sheets. He said it was a part 
of Mr. Jirkovsky’s duties to put the name “Mary S. Dalton” on the 
passbook, as written by Jirkovsky. This ledger sheet covered the ac- 
count from February 4, 1950 to December 1, 1956, and showed an 
increase in amount on deposit from $499.22 to $15,069.37, by a deposit, on 
June 13, 1955, in the sum of $14,570.15. The passbook for the account, 
showing entries after July 6, 1932, was also in evidence. The heading 
of the several pages of the passbook showed the same modifications in the 
same handwriting as the last ledger sheet of the account and, also, 
the additional word “sister”, written after the added name, “Mary S. 
Dalton.” The abbreviation “Dec.” was written on each sheet where the 
words “or Mrs.” were stricken out. The passbook also showed the 
words: “Payable to either or the survivor, in case of the death of either 
of said joint owners,” and showed the same balance on June 1, 1955, 
the same deposit and the same balance June 13, 1955, as the ledger 
sheet previously introduced. 

The Vice-President of defendant bank further testified that the name 
and word, “Mary S. Dalton, sister,” were written in the passbook on 
June 18, 1955, “according to the rules of our bank.” He did not know 
when the words “or Mrs.” were stricken out. The stamp used to print 
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words on the ledger sheet and on the passbook had not been in use for 
several years, since the bank’s new signature cards now read “Payable 
to the survivor in case of death of one or the other.” The passbook 
contained two pages of printed “Rules and Regulations.” The stamped 
words were not put on the passbook between December 7, 1954 and 
June 18, 1955, but prior thereto, when the book was issued. On the 
outside cover of the passbook are the words: “No payments made unless 
this Book is presented at the counter.” Each page of the passbook shows 
the same account number, No. 4533, and the name of the account, as 
amended. 

A joint savings account card, dated June 13, 1955, was also in evidence, 
which the vice-president of defendant bank identified as bearing the 
number of this savings account, the amended name of the account and 
the signature, “Mary S. Dalton, sister.” The signature on the card was 
further identified as showing the true signature of Mary S. Dalton. The 
witness said the card was incomplete, because not having the signature of 
Carl Hagan on this particular card, but the card carried at its top the 
statement “Joint account payable to either or survivor, or survivors.” The 
card was a part of the bank’s records of the account in question. The card 
also provided a form for an agreement establishing a joint account, with 
the right of survivorship, but the only signature appearing was that of 
Mary S. Dalton. The handwriting on the face of the card showing the 
words: “. . . Carl Hagan or Mary S. Dalton . . . June 13, 55 . . . 2741 
Seneca... Rt #4... Savannah, Mo.... new card” was that of 
Leonard Jirkovsky and there was evidence that the making out of the 
card was within his duties. It was admitted on behalf of intervener that 
the mentioned signature cards were the only ones on file with the bank. 
No other passbook had been issued on account No. 4533, except the 
passbook in evidence. 

On July 13, 1955, after the death of Carl Hagan, the defendant bank 
notified the Director of Revenue of the State of Missouri that the bank 
had in its possession and under its control the savings deposits in ques- 
tion standing in the name of “Mr. Carl Hagan and Mrs. Mary S. Dalton”; 
that Hagan was said to have died July 8, 1955; and that the bank intended 
to deliver and transfer the account to the “survivor” on July 25, 1955. 
There was oral testimony that the word “survivor” was taken from the 
signature card for this account signed by Mary S. Dalton. The letter 
to the Director of Revenue gave the date the account was opened, as 
6/13/1955, and the relationship of the survivor as “sister.” The letter 
was signed by the assistant cashier of defendant bank. The Department 
of Revenue acknowledged the notice on July 14, 1955, but no waiver 
was executed, since the major deposit was made shortly before Hagan’s 
death. The passbook in question was presented to the bank by Mrs. 
Dalton after Carl Hagan’s death, but because of litigation and the 
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absence of a waiver from the Department of Revenue, there was no 
transfer of the account to her. 

There was evidence tending to show that it was the practice of 
defendant bank that, where a person had an account in their individual 
name or where there had been a joint account, they could come to the 
bank and make out a new signature card with the joint owner and the 
new name would be added to the present or existing passbook and to 
the bank’s ledger sheet, as Mrs. Dalton’s name was added in this case 
by an employee of the bank, but it wasn’t the practice to permit a one- 
man account to be changed to a two-name account, with the right of 
survivorship, without having the card completed. That was not done 
in this case, nor was the passbook restamped. There was also evidence 
that the original signature card, signed by Carl Hagan, with the name 
Mr. or Mrs. Carl Hagan written at the top would indicate a joint account 
and the same was true for the other original signature card signed by 
Mrs. Carl Hagan on January 4, 1922, both cards showing the name and 
number of the account and the “old stamp at that time indicating a joint 
account.” Mrs. Dalton made no withdrawals from the account between 
December 7, 1954 and June 13, 1955. 

Leonard Jirkovsky, the Savings Department Teller of defendant bank, 
testified that he made the changes on the passbook and wrote out the 
face of the signature card signed by Mary S. Dalton, and dated June 18, 
1955, also he made the entries in the passbook showing the figures $14,- 
570.15 and $15,069.37 and made the changes on the heading of the 
ledger sheet, where the words “Mary S. Dalton” were added after the 
words “Mr. Carl Hagan.” He said the date on the signature card, June 
18, 1955, indicated the date when the account was made into a two name 
account. He wrote the deposit slip for the deposit made in said account 
on June 13, 1955, showing the name of Carl Hagan and a deposit in the 
sum of $14,570.15 and showing the account number, No. 4533. In re- 
ceiving deposits it was customary to use only the first name of a two- 
name account. All documents showed the same account number, No. 
4533. The item $14,445.15 of the deposit was of a check payable to Carl 
Hagan and endorsed by him. The other item was of a check for $125 
also payable to Carl Hagan and endorsed by him. Both endorsements 
were of Carl Hagan’s signature. The ledger sheet reflected the same 
transaction as the passbook. According to Jirkovsky, the changes in the 
name of the account were first made on the passbook. According to the 
custom of the bank applicable “in this case, the book had to be presented 
by Carl Hagan in order to make it a two-name account.” The ledger 
sheet would then be brought out and the book balanced. The signature 
cards would also be taken out and put on the teller’s desk, so that all 
documents were out at one time. No changes would be made in the 
account without a signature card having been furnished. All changes 
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to the passbook and the ledger sheet were made June 13, 1955, in his 
handwriting, at the same time the deposits were made, and the Mary S. 
Dalton signature card made out in a form for her signature. The witness 
said he did not strike out the words “or Mrs.” in the passbook or write 
the letters “Dec.” above them. He had no independent recollection of 
seeing Carl Hagan or Mary S. Dalton on June 18, 1955. After the death 
of the first Mrs. Carl Hagan and up to June 13, 1955, the account was a 
one-name account. To change it, the owner should have signed “a green 
card”, for a joint account, but the record shows Hagan didn’t do that. 
The change was made without such a card. Carl Hagan’s prior signature 
card for a joint account with the right of survivorship, however, re- 
mained on file with the bank. 

After the above evidence was offered, the plaintiff rested and inter- 
vener moved for a directed verdict. The motion, however, was over- 
ruled in order to permit plaintiff to offer additional evidence as to the 
intent of Carl Hagan, since the trial court considered this to be the real 
issue in the case. See Princeton State Bank v. Wayman, Mo.App., 271 
S.W.2d 600, 604; Murphy v. Wolfe, 329 Mo. 545, 45 S.W.2d 1079, 1081. 

Thereafter, plaintiff Mary S. Dalton was called as a witness in her 
own behalf, but an objection was sustained on the ground that she was 
“an incompetent witness under the dead man’s statute”, Section 491.010 
RSMo 1949, V.A.M.S., and she was excused from testifying. The testi- 
mony of Bessie Opal, a sister of Carl Hagan and of Mary S. Dalton 
tended to show that, in July and August 1954 and afterwards, Carl 
Hagan, who was then residing at the Dalton home, discussed his business 
affairs with his two said sisters and advised that he was going to put 
the account in the American National Bank into a joint account with 
his sister Mary S. Dalton. He said he wanted the transfer made so that 
“in case anything happened to him she would have the account.” The 
passbook for this account was kept at the Dalton home where Carl had 
placed it in the first part of July 1954. The witness also said that Carl 
gave the passbook to his sister Mary, and that she put it away. The pass- 
book was still at the Dalton residence in December 1954. The Daltons 
were then residing at 2741 Seneca Street in St. Joseph. At that time 
Carl said he was going on a trip to Colorado and on to California and 
he wanted to finish up his business affairs before he left; he wanted 
the passbook taken to the bank and entered as a joint account with his 
sister Mary. He said he might get married while he was away. 

On December 7, 1954, Carl instructed witness Opal to write a letter 
for him to the defendant bank. She wrote it and it was signed by Carl 
the same afternoon. He had previously had a telephone conversation with 
the teller of defendant bank. She had listened to the conversation on 
an extension telephone. Carl told Leonard Jirkovsky that he was not 
able to. come down, but would send a letter to have the account made 
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into a joint account. Jirkovsky agreed to do so. She said Jirkovsky recog- 
nized Carl’s voice. After the letter was written and signed by Carl it 
was placed in the passbook. The next day witness Opal and plaintiff 
took the letter and passbook to the bank and presented both to Mr. 
Jirkovsky at the teller’s cage in the savings department. Carl had left 
St. Joseph that morning and had gone west. He remarried while he 
was away. The letter to the bank stated in effect that “This is to verify 
our conversation of yesterday regarding my bank account and changing 
same to a joint account with my sister, Mary S. Dalton, and myself.” 
On the same day, and while at the bank, Mary S. Dalton signed a signa- 
ture card. Leonard Jirkovsky went to the file and got the record of the 
account and brought it out. He also took the passbook and put Mrs. 
Dalton’s name on it. Mrs. Dalton asked Jirkovsky if it was necessary 
to have a new passbook and he said it was not necessary. Plaintiff re- 
turned the passbook to her home. Carl returned to St. Joseph on 
January 1, 1955. 

On June 18, 1955, Carl obtained the passbook from plaintiff's home 
for the purpose of depositing money from the sale of his farm. He had 
the passbook in his possession for only a few hours and then returned 
it to plaintiff and she took it and put it in her vault. It was there at 
the time of Carl’s death. The original letter addressed to the bank 
was delivered to the bank and no copy was retained. The bank had 
no record of the letter and did not produce it. On June 18, 1955, Carl 
was living at 2530 Pacific Street, his second wife’s home in St. Joseph, 
but spent some time at 2741 Seneca Street, where his sisters were then 
living. Plaintiff offered no other evidence. 

In her own behalf, intervener testified that she was married to Carl 
Hagan on December 10, 1954, in Garden City, Kansas; that she later 
resided with him at 2530 Pacific Street in St. Joseph; that she had left 
St. Joseph with Hagan on December 7, 1954, between the hours of 6 
and 7 a.m.; and that, after their marriage at Garden City, she had gone 
with him to California. 

Intervener also called Leonard Jirkovsky, who testified that he did 
not personally know Carl Hagan; that he had no recollection of ever 
having talked to him; that he would not have recognized Hagan’s voice 
on the telephone; that he did not know Mary S. Dalton; that he did not 
talk to Carl Hagan at the legion post where Hagan was also reported to 
have seen him; and that he had no recollection as to whether he had 
talked to Hagan about changes in the account, or how he happened to 
write Mary S. Dalton’s name on the passbook for the account in question. 
He had no independent recollection of making any of the changes that 
were in his handwriting. On cross-examination by plaintiff's counsel he 
was asked to explain what caused him to write the name Mary S. Dalton 
on the passbook for the account. He said: “With the request of the 
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owner of the account . . . Carl Hagan.” Intervener offered no other 
evidence. 

The principal issue submitted to the jury by the court's instruction 
No. 2, was whether or not “. . . it was the intention of Carl Hagan to 
transfer to his sister, Mary S. Dalton, an interest as joint owner of said 
account No. 4533 with right of survivorship in either Carl Hagan or 
Mary S. Dalton. . . . ” The same issue clearly appears from intervener’s 
requested, but refused, instructions “X” and “Y.” 

In the trial court Intervener contended that this account rightfully 
belonged to the estate of her late husband. Her counsel asked the jury 
to make a finding that Hagan never intended to make a joint account 
with his sister with the right of survivorship. Intervener’s position was 
that no “joint account with the right of survivorship was intended.” As 
respondent in this court, she admits that, “there is no issue of fraud in 
this case.” She says that she does not “seek to establish any right, title 
or ownership in herself to the bank account in controversy; rather she 
seeks only to preserve the assets of the estate of the deceased, Carl 
Hagan.” She insists that “there was no actual joint tenancy created in the 
bank account.” She says that “the mere change in the passbook as 
originally issued to “Mr. or Mrs. Carl Hagan’, by striking out the words 
‘or Mrs.’, and inserting the name “Mary S. Dalton, sister’, without any 
other identification does not comply with the Deposit in Two Names 
Act (Section 362.470 RSMo 1949, V.A.M.S.) and is not in form to con- 
stitute an admitted indebtedness on the part of the bank to Mary S. 
Dalton or to establish her as sole owner of the account upon the death 
of Carl Hagan, where decedent did not sign the signature card. . . .” She 
insists that the account was not “‘in the form to be paid to either or the 
survivor of them’ contemplated by the statute; that no presumption of 
joint ownership with the right of survivorship was therefore established;” 
and that, if any such presumption ever existed, it was rebutted by the 
cross-examination of plaintiffs witnesses. Her position is that, since 
Carl Hagan did not place his signature on the same signature card with 
Mary S. Dalton and, since no deposits or withdrawal had been made by 
plaintiff, Mary S. Dalton, “no joint account with right of survivorship 
was created as provided by statute and no consideration was shown for 
the making of such a joint account.” She insists that, “where the statutory 
presumption is absent, the burden is upon plaintiff-appellant to show 
by a preponderance of the evidence that the deposits were made with the 
intention of creating a joint tenancy with the right of survivorship”; and 
that that burden was not sustained by plaintiff. 

From a review of the evidence it has been noted that intervener- 
respondent offerred no affirmative evidence in support of her position 
that a joint account between Carl Hagan and his sister with the right 
of survivorship was not intended by the deceased and, accordingly in 
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order to rule appellant’s assignment, we must review the entire record 
to determine whether an issue of fact was presented for a jury or 
whether the issue was one of law for the court. 

The statute in question, Section 362.470 RSMo 1949, V.A.M.S. is as 
follows: “When a deposit shall have been made by any person in the 
name of such depositor and another person and in form to be paid to 
either, or the survivor of them, such deposit thereupon and any additions 
thereto made by either of such persons, upon the making thereof, shall 
become the property of such persons as joint tenants, and the same, to- 
gether with all interest thereon, shall be held for the exclusive use of 
the persons so named, and may be paid to either during the lifetime of 
both, or to the survivor after the death of one of them; and such pay- 
ment and the receipt or acquittance of the one to whom such payment 
is made shall be valid and sufficient release and discharge to said bank 
for all payments made on account of such deposit prior to the receipt 
by said bank of notice in writing signed by any one of such joint tenants 
not to pay such deposit in accordance with the terms thereof.” 

Respondent says that “this section of the statute was enacted, not 
alone to protect banks in payment of joint deposits made in the manner 
prescribed therein but also to actually fix ownership of funds in persons 
named as joint tenants, provided the deposit is made in form provided 
by said statute . . .”, citing Melinik v. Meier, Mo.App., 124 S.W.2d 594; 
Murphy v. Wolfe, supra, and other cases. As stated, respondent insists 
that this account was not in form for the statute to apply, because 
Hagan did not sign the same signature card with his sister. In support 
of her contention that the account was not “in form to be paid to either, 
or the survivor of them”, as contemplated by the statute, respondent 
cites Princeton State Bank v. Wayman, supra; and Murphy v. Wolfe, 
supra. The facts in those cases are materially different from the evi- 
dence in this case. We think that, in view of the documentary evidence 
and admitted facts in this case, it was unnecessary for Carl Hagan to 
sign the same signature card with his sister in order for the statute to 
apply. 

Respondent rejected appellant’s statement of facts and submitted her 
own statement in which certain admissions are made that may be 
considered in determining the issues on appeal. In answer to appellant’s 
statement, “that the essential facts zelating to this account are uncontra- 
dicted, can’t be seriously disputed and raise little if anything in the way 
of factual issues for determination,” the respondent stated: “It is true that 
in 1922 Carl Hagan and his first wife, Evelyn, established a joint savings 
deposit account with right of survivorship, in the American National 
Bank. . . . It is also true that they each signed signature cards showing 
the account to be a joint survivorship account, upon the basis of which 
the bank issued to them a passbook showing the account to be a joint 
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survivorship account and the bank’s ledger cards showed the account 
to be a joint survivorship account. It is true the account was given a 
number 4553 (sic) and that the passbook had printed on the back, the 
bank’s rules and regulations governing the account, and that none of those 
records were ever changed, discarded or withdrawn; plaintiff's exhibits A 
to E, to the contrary notwithstanding. Exhibits A, B, C, and C-1l refer 
to the old account of Mr. or Mrs. Carl Hagan; exhibit D likewise refers to 
the old account of Mr. or Mrs. Carl Hagan on which it will be noted the 
words “or Mrs.” have been marked out and the name of Mary S. Dalton 
inserted; exhibit E merely portrays the rules and regulations of the bank, 
the face of the passbook and the sheets all showing the account to have 
been in the name of Mr. or Mrs. Carl Hagan and thereafter the words 
“or Mrs.” inked out, and the abbreviation ‘Dec.’ (intending to mean, 
undoubtedly, ‘deceased’,) written above it and then above that the 
name “Mary S. Dalton, sister’ inserted. Therefore, none of said exhibits 
were ever discarded or withdrawn and the only changes made were those 
as above indicated. . . . 


“An ‘essential fact’ omitted . . . is that, according to exhibit GC... 
a deposit was made by Carl Hagan of the major portion of said account 
to wit: $14,570.15 on June 13, 1955; that the signature card, exhibit F 

. was also signed by Mary S. Dalton, plaintiff-appellant on June 13, 
1955, yet at the time he made his deposit on said date he was not requested 
to and did not sign the signature card dated the same date as said deposit, 
although plaintiff-appellant admittedly was at the bank and signed said 
card on the same date. . . . Nowhere does the record confirm the state- 
ment made by appellant . . . ‘that the account was changed to a joint 
survivorship account between Carl and Mary at the request of Carl.’” 
(Italics ours). 

In the cross-examination of Leonard Jirkovsky, after he had been 
called as a witness by intervener, we find the following: “Q. Referring to 
plaintiff's exhibit E, the passbook which you identified as your writing, 
can you explain what caused you to write that name “Mary S. Dalton’ on 
there? A. With the request of the owner of the account. Q. By that you 
mean whom? A. Carl Hagan.” On the record presented, we consider 
it immaterial whether this oral testimony is binding on respondent or not. 

In this case the documentary evidence shows that the account in 
question, No. 4533 was opened January 4, 1922. At that time Carl Hagan 
and his then wife, Evelyn, each signed separate signature cards, but 
each card showed the then name of the account, the number and the 
stamped words: “Payable to either, or the survivor, in case of the death of 
either of said joint owners.” The first ledger sheet of the account after 
February 5, 1982, showed the same stamped words, as did the passbook 
issued for the account. On these facts, it is admitted that a joint savings 
account with right of survivorship was created. 
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Evelyn Hagan died June 20, 1953, and it is admitted that Car] Hagan, 
on December 7, 1954, and for a long time prior thereto was the owner 
of this account, The documentary evidence shows that, thereafter, on 
June 18, 1955, another signature card, bearing the same account number 
with the name of the account changed to Carl Hagan or Mary S. Dalton 
and showing the heading: “Joint account, payable to either, or survivor 
or survivors” was prepared by an officer of the bank and was then, or 
subsequently, signed by Mary S. Dalton and filed by the defendant bank 
as a part of its records of this account. On the day that this card was 
prepared and dated, an authorized employee of the defendant bank 
added the name Mary S. Dalton to the last ledger sheet of the account 
and the words “or Mrs.” were stricken out then or later on the bank’s 
record of the account. The passbook for the account, showing the ac- 
count number and name of the account as Mr. or Mrs. Carl Hagan, with 
the stamped words below, “Payable to either, or the survivor, in case 
of the death of either”, was amended in the handwriting of an agent of 
the bank, by adding the name “Mary S. Dalton, sister” in the style of 
the account. On the same date, it is admitted that Carl Hagan was present 
in the bank. The two endorsed checks, payable to Carl Hagan, one for 
$125 and one for $14,445.15, were in evidence and these checks were de- 
posited in the defendant bank in the account in question, and an entry 
thereof was made in the said passbook. 

While there was oral evidence that the passbook had been presented 
to the bank and the name of the account changed, as stated, on the written 
order of Carl Hagan on December 7, 1954, it is wholly immaterial to 
any essential issue in the case as to when the change was made, so long 
as it was made before or at the time of the deposit by Carl Hagan on 
June 18, 1955, and the entry in the passbook of the deposit made on that 
date. There is no evidence that the passbook was presented to the bank 
on that date, or subsequently, by any person other than Carl Hagan, 
and there are no subsequent entries in the passbook. On the record 
presented, the deposit by Carl Hagan of said checks in said account and 
the entry of the deposit thereof on said date in said passbook, as amended 
on that date or prior thereto, showed an intention by Carl Hagan to have 
the deposit placed in the joint name account with the right of survivor- 
ship. The passbook in which deposit was entered still showed the words, 
“Payable to either, or the survivor, in case of death of either of said 
joint owners”, as did Hagan’s original signature card. At the same time 
or prior thereto the heading or name of the account had been amended, 
both on the passbook and on the bank’s ledger sheet record of the ac- 
count. The account was “in form to be paid to either, or the survivor of 
them.” 

Respondent does not question the construction of the statute in Meli- 
nik v. Meier, supra, 124 S.W.2d 594, 597, that “. . . under the plain 
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language of the statute, a deposit made in the names of two persons, and 
in the form to be paid to either or the survivor, presumptively establishes 
joint ownership in the fund, with all the incidents attached to such owner- 
ship, including the attendant right of survivorship therein.” And see 
Murphy v. Wolfe, supra. 

The defendant bank recognized the account as a joint account with 
the right of survivorship as evidenced by its letter to the Department 
of Revenue. We think the documentary evidence and admitted facts 
clearly evidenced an intent by Carl Hagan to recognize the account in 
question as a joint savings account with his sister with the right cf sur- 
vivorship. His act in having the entry made in the passbook evidenced 
that intent. The facts shown were binding both on defendant bank and 
on Carl Hagan under whom respondent and decedent’s estate must claim. 
In such situation, and in the absence of any evidence to the contrary, 
and there being no evidence in the record to rebut the presumption pro- 
vided by the statute, the court should have directed a verdict for plaintiff. 

The judgment is reversed and the cause remanded with directions 
to enter judgment that plaintiff-appellant is the owner of the account. 


All concur. 


REAL ESTATE LOANS BY NATIONAL BANKS 


By Act of Congress approved July 18, 1958 (Public Law 85- 
536), the fourth paragraph of section 24 of the Federal Reserve 
Act was amended so as to make the limitations and restrictions 
on real estate loans by national banks inapplicable to loans made 
by such banks to established industrial or commercial businesses 
in which the Small Business Administration cooperates through 
agreements to participate on an immediate or deferred basis. 
The text of the pertinent provision of the Act reads as follows: 


Sec. 3. The fourth paragraph of Section 24 of the 
Federal Reserve Act is amended (1) by striking out 
“or the Small Business Administration” and “or of the 
Small Business Act of 1953,”, and (2) by adding at the 
end thereof the following new sentence: “Loans in which 
the Small Business Administration cooperates through 
agreements to participate on an immediate or deferred 
basis under the Small Business Act shall not be subject to 
the restrictions or limitations of this section imposed 
upon loans secured by real estate.” 


Federal Reserve Bulletin, August 1958. 
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BANKING BRIEFS 


Digest of current decisions in the field of trust receipts, conditional 


sales, chattel mortgages and other secured transactions 





Foreclosure on After-Acquired Property Constitutes Voidable 
Preference 


Curtis v. Knox, United States Court of Appeals, Seventh Circuit, March 5, 1958 


A voidable preference is created where a mortgagee in a foreclosure 
action takes possession of mortgaged property within four months of 
the mortgagor's bankruptcy. The mortgage was not perfected until 
the mortgagee took possession of the property which he was entitled 
to under the after-acquired property clause of the mortgage agreement. 
For similar decisions see B. L. J. Digest (Fifth Edition) § 142. 





;Mortgagor Entitled to Compensatory and Punitive Damages 


Columbia Finance Company, Inc. v. Worthy, Municipal Court of Appeals, 

District of Columbia, 141 A.2d 185 

Where a mortgagor mailed a payment to the mortgagee and inquired 

on the date the payment was due whether or not the mortgagee had 

received payment and was told the mortgagee did not yet know if it 

had been received, and where the mortgagee without contacting the 

mortgagor further, repossessed the mortgaged chattel, the mortgagor 

was entitled to both compensatory and punitive damages. For similar 
decisions see B.L.J. Digest (Fifth Edition) § 862. 


Mortgagee’s Lien Prior to Lien of Government For Taxes 
Vermillion v. Brodrick, United States District Court, District of Kansas, March 26, 1958 


The lien of a mortgagee was prior to the lien of the United States 
Government for taxes and consequently the mortgagee had a superior 
claim to the proceeds of the mortgaged machinery sold by the mort- 
gagor'’s trustee under an assignment for the benefit of creditors where 
the chattel mortgage was executed and properly recorded before the 
tax claims came into existence. For similar decisions see B.L.J. Digest 
(Fifth Edition) § 821.2. 
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Lease Agreements Constitute Conditional Sale Contracts 


American Can Company v. U. S. Canning Corporation, Municipal Court of the City of 
New York, 170 N.Y.S.2d 727 

Where it was determined that alleged lease agreements were in fact 
conditional sale contracts because the leases contained provisions giving 
the lessee an option to purchase and specifying the credit to be given 
against the purchase price for past rentals paid, the court ruled that the 
lease agreements should have been recorded as conditional sale con- 
tracts. Since they had not been recorded, the lessor could not maintain 
a replevin suit against a bona fide mortgagee. For similar decisions 
see B.L.J. Digest (Fifth Edition) § 1357.5. 


Summary Judgment Denied Where Conditional Buyer 
Questioned Expenses 


Franklin National Bank of Long Island v. Petit, New York Supreme Court, May 15, 1958 


The assignee of conditional sale contracts was denied a summary 
judgment in a suit where the buyer under the contracts questioned 
both the sufficiency of the notice of the sale of the conditionally sold 
property and the reasonableness of the expenses connected with the sale. 
Since the buyer is entitled to have these two items determined by court, 
the suit could not be dismissed on a motion for summary judgment. 
For similar decisions see B.L.J. Digest (Fifth Edition) § 1857.5. 
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BANKING LEGISLATIVE 
TRENDS IN THE STATES 





New legislative and regulatory developments affecting small loan and 
finance companies, credit insurance, banking and related fields, as re- 
ported from state capitals and municipalities throughout the country, 
include the following: 


CALIFORNIA: The California Assembly Committee on Finance and 
Insurance plans to conduct further hearings after the November election 
on a proposed new state law to regulate installment buying. 

This was announced at the end of a recent hearing in San Francisco 
by the committee’s chairman, Assemblyman Jesse M. Unruh, Los Angeles 
Democrat. All members of the committee, which conducted an earlier 
hearing in Los Angeles, indicated they feel some form of regulation is 
needed and should be recommended to the 1959 California legislature. 
Unruh cited testimony showing that true annual rates of interest of 
25 to 50 per cent are common, while rates as high as 360 per cent now 
legally being charged in some instances. 

Proposed legislation being considered by the committee would have 
the effect of limiting true annual interest rate to maximum of 18.46 per 
cent. It also would prohibit paycheck attachments to collect overdue 
payments and would require full disclosure in contracts of “credit serv- 
ice” charges. 

During its San Francisco hearing the committee received from Ralph 
Brown, managing director of the California Retail Furniture Association, 
a protest that the proposed legislation in its present form would subject 
retailers to excessive regulation and red tape. 

Objections also were received from Walter E. Bruns, representing 
the Bank of America, who suggested: 

Elimination of the interest rate limit because, once written into law, 
it would be hard to change; an increase in costs allowable for collection 
of overdue accounts; elimination of a required notice to the buyer of 
intention to repossess the goods; and elimination of a prohibition on 
attachment of a buyer’s paycheck. 

Other objections to portions of the proposed legislation were made 
by Edward D. Landels of the California Bankers Association and Robert 
B. Donohue, attorney for the Association of Industrial Loan Companies. 
Both said, however, they were sympathetic with the committee’s aims. 

Backing for the proposed legislation came from Andrew Smirnoff of 
the Legal Aid Society of San Francisco; Morris Rabinowitsch, president 
of Financial Counsellors, Inc., and Vernon Libby, head of the San Fran- 
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cisco Better Business Bureau. They agreed that two major related 
problems in this field were that people signed contracts that are not 
filled out and that they sign without reading contracts. 

Also heard by the committee in San Francisco was Donald A. Pearce, 
assistant corporations commissioner, who asked that the proposed law 
be changed to prohibit any insurance in a purchase contract except on the 
property itself. He said many people unwittingly agree to pay for credit 
health, life and accident insurance. 


KANSAS: In a move toward stringent enforcement of the Kansas 
small loan act, State Attorney General John Anderson recommended the 
state license of Consumer Finance Co. of Topeka be revoked for certain 
alleged illegal practices. 

In a letter to Leo A. Snyder, who administers the act, Anderson said 
the company brings numerous garnishment actions to collect delinquent 
accounts which are carrying the maximum interest charge. 

Anderson said these accounts are frequently dismissed when payments 
are resumed and new actions commenced at a later time in case of 
another default. 

“Attorney’s fees and court costs incurred in such actions,” Anderson 
continued, “are added to the borrower's account. When the borrower 
pays his account in full, either by refinancing or by completing his 
scheduled payments, he is forced to pay the said attorney's fees and court 
costs as part of the final balance due, and in the case of refinancing, 
the borrower is in fact charged interest on the amount included for 
attorney's fees and court costs.” 

“Such practice is in violation” of the Kansas small loan act, the 
attorney general said. 

Anderson who originally asked Snyder to investigate the company in 
regard to the alleged practices, said Snyder’s report showed four cases 
of violation were discovered, each of which had been satisfied by re- 
fund. 

Although noting that Snyder advised him no further action was 
necessary, Anderson said his own office made further investigation and 
“discovered evidence indicating that the unlawful practice extends 
well beyond the four cases revealed by your investigation.” He said the 
further investigation was “in no way a complete audit, but six more 
violations were discovered, with every indication that a complete audit 
would reveal many more such violations.” 

“We feel your office has no choice but to revoke the company’s 
license”, Anderson asserted. “The attempt to pass this matter off with 
the four earlier refunds is a clear showing of either bad faith or gross 
incompetence on the part of the company.” 

Declaring that “further complete investigation by your office may 





BANKING LEGISLATIVE TRENDS 899 


indicate criminal proceedings . . . are in order,” Anderson asked Snyder 
to reopen his investigation and report findings to the attorney general. 

In an earlier development, Anderson ruled that retailers soliciting 
or selling insurance policies in connection with installment sales of 
merchandise in the state must be licensed as insurance agents. 

However, he agreed with State Insurance Commissioner Frank Sulli- 
van it would be a practical impossibility to require the licensing of each 
sales clerk in each retail establishment. 

In an opinion sought by Sullivan, the attorney general said: “It would 
appear that a plan whereby one or perhaps two key personnel in each 
establishment are licensed would be a proper exercise of administrative 
discretion.” 

The attorney general further interpreted a section of the Kansas in- 
stallment financing law which provides charges for insurance sold in 
connection with installment financing shall not exceed rates filed with 
the State Insurance Department. 

Anderson ruled this provision does not require additional rate filings. 
Instead, he said, it means that rates currently filed shall not be exceeded 
in the sale of insurance in connection with a retail installment transaction. 


KENTUCKY: Refunds on overpayments for automobile insurance in 
Kentucky fell below estimates, apparently because policyholders didn’t 
reply to their questionnaires, according to State Insurance Commissioner 
C. P. Thurman. 

Although Thurman two years ago estimated about $2,000,000 would 
be refunded policyholders in Kentucky because they were overcharged 
on auto insurance premiums, only about $250,000 has thus far been 
refunded by companies operating in the state. 

“We asked the companies to send questionnaires to all Class II policy- 
holders,” Thurman recalled. “We worked on it about 18 months. Every- 
thing that came back, they (the companies) refunded. If they (policy- 
holders) didn’t answer, we presumed their premium charges were O.K.” 

“However,” Thurman added, “there is no way to prove they answered 
the questionnaires.” 

Thurman noted his department had checked into premium payments 
dating back to 1954 business. “We urged the public to respond, but 
after 18 months of investigating it looks like that’s all we can do on it,” 
he said, adding that policyholders still may obtain refunds if they are 
entitled to them. 

“We haven't got any questions about it for some time,” he said. “The 
insurance companies are very careful now and the rules have been 
changed to correct it.” 


MISSOURI: Battle lines are being drawn in Missouri both for and 
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against an initiated limited branch banking proposal which will appear 
on the November ballot. 

The proposal was assured a ballot spot when the Missouri secretary 
of state’s officer verified a total of 138,501 petition signatures, or more 
than twice the minimum number needed to qualify the measure. 

Sponsored by the Missouri Committee for Better Banking Facilities, 
a group including representatives of various business, industrial, civic 
and professional groups throughout the state, the proposal would permit 
banks, with the approval of the State Division of Finance, to open 
branches anywhere within the county where their principal office is 
located. 

The measure would set up a special category applicable to the St. 
Louis and Kansas City urban areas, which would become branch banking 
districts within themselves. Each district would consist of the city 
proper plus an area extending 12 miles beyond the corporate limits and 
any bank within the district could establish a branch anywhere in the 
district with the approval of the State Finance Division. 

Organization of a statewide group to fight the branch banking pro- 
posal was announced by Bradford Brett, president of the First National 
Bank of Mexico, Mo., who is serving as its chairman. It is known as 
the “Missourians Against Branch Banking.” 


NEBRASKA: A brief filed with the Nebraska Supreme Court on 
behalf of Associates Discount Corp., Omaha, urged that the high tribunal 
affirm a Douglas County District Court ruling that the state failed to 
prove 1955 charges that the finance company made usurious automobile 
loans. 

Associates had been accused by the state attorney general and the 
State Banking Department of conspiring to violate Nebraska’s usury laws 
by having customers sign loan papers in blank, charging illegal interest 
rates and tacking on “baloon” payments. Associates replied in the 
lower court that it merely purchased financing paper from automobile 
dealers. Final outcome of the case is expected to have a far-reaching 
effect on the sales financing field in the state. 

The brief filed with the Supreme Court for the company criticized the 
attorney general for asserting that if the District Court found 44 of the 
86 loans examined void, it should have found all 1,175 contracts in- 
volved to be void loans. 

The company’s brief said the attorney general could properly argue 
the facts concerning the 86 purchase contracts examined, but could 
not properly quarrel with the court’s finding that there was no evidence 
concerning the other 1,089 contracts. The brief contended the Supreme 
Court should hold the 1,089 contracts are presumptively valid due to 
the lack of evidence. 
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Among other developments, the Nebraska Association of Discount 
Companies, ‘Lincoln, filed articles of incorporation with the Nebraska 
secretary of state as a nonprofit organization. Incorporators include 
E. C. Kruger, Fairbury; A. B. Devore, North Platte; Edgar Reynolds, 
Grand Island; F. O. Gottschalk, Columbus, and R. H. Hiller, Omaha. 


NEW YORK: New regulations designed to protect consumers in 
credit transactions have been issued by New York State Insurance Super- 
intendent Julius S. Wikler. 

He said the new regulations stemmed from an extensive investigation 
by his department into the insurance marketing practices of automobile 
dealers, venders of financed consumer goods, finance and small loan 
companies, and agents and insurance companies serving this business. 
The rules are expected to remove a number of malpractices uncovered 
by the inquiry. 

The new regulation includes sections guaranteeing the debtor the 
option of selecting an insurer of his own choice; requiring all credit 
life and accident and health insurance policies issued in the state to 
be filed and approved by the state insurance superintendent; prohibiting 
denial of claims on the ground of pre-existing physical condition; and 
requiring full disclosure of relevant facts about the insurance. 

Other sections of the regulation include provisions requiring premium 
refunds when the debtor pays up in advance. 

Also issued by Wikler was another regulation, listed as Regulation 
No. 27B and effective Oct. 1, referring to insurance on personal property 
purchased on installment or deferred payment plans. 

This measure provides that the insurance policy may not be cancelled 
at the creditor’s request unless the debtor is given 10 days’ notice. It 
further requires, in the event of total loss and repossession, that the 
insurer provide the debtor or his estate with a complete accounting, 
including the amount of loss payment made to the creditor. 


TEXAS: In announcing a crackdown on high-rate lenders in Houston, 
Assistant State Attorney General Lawrence Jones, head of the Texas 
attorney general's department's finance staff, said 16 small loan firms 
suspected of violating anti-usury laws had refused to cooperate in an 
investigation. 

“This lack of cooperation has caused us to center our attention in 
Houston,” Jones said. 

The department’s anti-usury drive is under way statewide, however, 
with several Austin loan companies recently placed under a District Court 
injunction to cease violating the usury law. 

Jones said that small loan operators in Houston have the highest 
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charges of any in Texas, with a typical loan of $50 for three months 
calling for repayment of $72. Charges in Houston, Jones said, run from 
180 to 220 per cent on the amount of the loan, compared to a legal 
interest rate of 10 per cent annually. Rates in Dallas, Fort Worth, Corpus 
Christi and Galveston are somewhat below those in Houston, according 
to Jones. 


TERMS OF NOTE HELD AMBIGUOUS 


The Syllabus by the Court in an Ohio case set forth below, 
indicates one of the circumstances under which parol evidence 
is admissible to explain how a note was executed. 

Syllabus by the Court 

“1. Where a cognovit note is signed by two persons and 
bears the corporate seal of a company of which one of such 
signers is secretary, and which such signer claims to be a cor- 
porate obligation, such note is ambiguous on its face, and parol 
evidence is admissible to explain the circumstances under which 
such signer signed the note. 

2. The corporate seal affixed to such note is sufficient to 
apprise a transferee of the note of the infirmities therein; and 
such transferee is not a holder in due course, and the note is 
subject to the same defenses available to the maker of the note 
in an action thereon by the payee. 

8. Whether a person is a holder of a note in due course is a 
question of fact to be determined by the jury.” 


See Rood v. McCann, Court of Appeals of Ohio, 144 N.E.2d 
263. 








TRUST DECISIONS 


/ 
Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





General Bequest Divided Equally Among All Heirs 
Rather Than by Classes 


Ewing v. Gibson, Virginia Supreme Court of Appeals, March 10, 1958 


Decedent’s residuary estate was bequeathed in equal shares to his 
lawful heirs and the lawful heirs of his deceased wife in accordance with 
the Virginia statutes of descent and distribution. He was survived by 
six heirs and 12 heirs of his wife. Issue arose as to whether the heirs 
took in equal shares per stirpes (determined by classes of heirs per degree 
of relationship) or per capita (18 equal shares). HELD: The general 
rule is that a devise or bequest in general terms to several persons in 
equal shares is per capita rather than per stirpes. Decedent's reference 
to the statutes of Virginia was merely to identify who took and not to 
state the shares in which they took. He did not say that the shares were 
to be fixed according to the statute of descent but, rather, provided that 
each of the eighteen heirs should take the same share, regardless of his 
relationship. 


Totten Trust Terminates When Beneficiary Predeceases Depositor 


United States of America v. Williams, United States District Court, District of New Jersey, 
April 3, 1958 


Decedent established a savings account in his name in trust for L, 
a friend. L predeceased decedent. After decedent died the Government 
claimed the deposit for tax deficiencies against L, the beneficiary. 
HELD: The tentative “Totten” trust terminated when the beneficiary 
predeceased the decedent-depositor, and decedent’s administrator is en- 
titled to the fund. The applicable New Jersey statute on savings bank 
trusts provides that in the event of the death of the trustee the fund 
is to be paid “to the person in trust for whom the deposit was made, or 
to his legal representative.” The language “or to his legal representative” 
is intended to do no more than protect the bank in its payment of the 
fund and does not apply to a predeceasing beneficiary. 
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Decedent’s Offer to Purchase Stock Not an Enforceable Claim 
Against His Estate 


Mason v. Hansen, Illinois Appellate Court, Third District, May 19, 1958 


A claim was presented against decedent's estate on an instrument, 
executed by decedent, which provided: “I hereby agree to pay you the 
full amount of the total value of the stock which you . . . have in the 
[XYZ Corporation].” The claimant tendered the stock to decedent’s 
executor and claimed an amount equal to the par value of the stock. 
HELD: The claim cannot be allowed. Decedent's written agreement 
did not constitute a non-negotiable promissory note, because it was not 
a promise to pay a sum certain or to pay on demand or at a fixed time. 
At best the agreement was a unilateral offer by decedent to purchase the 
claimant’s stock. Decedent’s death revoked such offer, and it cannot 
now be accepted by the claimant. 


Circumstances Justifying Appointment of Successor Trustee 
Without Bond 


Estate of Trench, New York Surrogate's Court, Richmond County, New York Law Journal, 
May 9, 1952 

Application was made to the court for the appointment of substituted 
trustees without requiring a bond. HELD: “The widow is the life 
tenant and has a general power of appointment. The two children of 
the testator are the remaindermen whose interests vested at the time of 
his death. There is no [other] party having a vested or contingent interest 
in the trust... All of the parties have filed their consents to the appoint- 
ment of the substituted trustees without requiring a bond. The court is 
therefore empowered to make the appointment pursuant to these con- 
sents without bond.” 





Evidence Permitted to Show What Decedent Intended by 
Language in Will 
Estate of Shields, Arizona Supreme Court, July 9, 1958 


Decedent bequeathed his “notes and mortgages” to his wife. Issue 
arose as to whether contracts of decedent to sell certain real property 
fell within the bequest. At the time his will was executed and there- 
after decedent did not have any notes or mortgages, but his personal 
business records, kept in his own handwriting, showed that he had in 
possession two contracts to sell real property and that he listed such 
contracts as mortgages. HELD: “The will is clear and intelligible in 
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the form as written by the testator and no insensibility appears until 
it is shown that he did not own or possess any notes and mortgages. We 
think that it is plain that there was, under those circumstances, a latent 
ambiguity. Once having established the ambiguity, parol evidence is 
admissible for the purpose of explaining it. ... Consistent with this 
rule, the trial court properly admitted the testator’s business records 
kept in his own handwriting. . .. Here it is reasonable to believe that 
the testator intended by the use of the words ‘notes and mortgages’ 
to include contracts for the sale of real property.” 


Trust Cannot be Terminated or Varied Because of Unusual 
Accumulation 


Simmons v. Reynolds, Kansas Supreme Court, July 7, 1958 


Decedent left real proprety to her church in trust and provided that 
that income should go toward the salary of the minister of the church 
and that “such net income shall not be used for any other purpose.” 
At the time of death, the property had produced about $170 annual 
income, but 18 years later oil was discovered on it, and trust income 
so increased that a fund of about $46,000 was accumulated. Decedent's 
descendants sought to obtain this fund. HELD: The trust cannot be 
terminated, and the fund cannot be put to uses other than those specified 
by decedent. The court has not the authority to change the terms and 
purposes of the trust, particularly when decedent was so explicit. The 
named trustee must carry out the specified purpose, and the unusual 
accumulation is no reason for termination or deviation from the original 
terms of the trust and decedent’s manifest purpose. 


Direction to Invest in Government Bonds is Mandatory 
Estate of Saunders, Pennsylvania Supreme Court, June 30, 1958 


Testatrix’s will provided that “my Executor and Trustee shall have 
power to invest and reinvest in Government Bonds only or Bonds 
guaranteed by the Government.” Her trustee purchased some pre- 
ferred stock and sold them at a loss on the same day. In a surcharge? 
action, HELD: The language of the will is clear and mandatory, 
and beyond any doubt it limited the trustee’s investments to govern- 
ment bonds or government-guaranteed bonds. The trustee must be sur- 
charged. 
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Commissions of Trustee Dying Before Completion of Duties 


in re White, New York Surrogate's Court, Westchester County, 140 New York Law Journal 7, 
July 23, 1958 

Trust assets were transferred to three co-trustees. Less than 11 
months later one co-trustee died. During this period the trustees re- 
ceived $567,000 of trust assets and paid out $217. The estate of the 
deceased co-trustee asserted a claim against the trust for commissions 
computed at one-half of the full statutory note for all sums received and 
all sums paid out by the co-trustees during the 11-month period. HELD: 
“It is well established that where a fiduciary dies prior to the completion 
of his duties, he does not become entitled as a matter of right to statutory 
commissions, but that the deceased fiduciary in the discretion of the 
court, is entitled to reasonable compensation for services rendered by 
him, which in no event may exceed the commissions fixed by statute. . . . 
[The] deceased fiduciary was required to perform very few services. . . . 
Accordingly, based upon the value of the service performed by him, the 
court awards trustee’s principal commissions payable to his estate at 
one-quarter of the full statutory rate on all assets received but not paid 
out by him. However, as to those assets, which were not only received 
but also paid out by him, the court allows commissions computed at the 
full statutory rate.” 


Named Remaindermen Have Vested Interest and Need Not 
Survive Life Beneficiary 


In re Seaman, New York Surrogate's Court, Nassau County, 139 New York Law Journal 10, 
June 27, 1958 


The terms of the residuary clause of a will provided for a trust for 
the life of decedent’s brother and directed the disposition of principal 
to four named cousins. Issue arose as to whether the named remain- 
dermen had to survive the life beneficiary in order to receive their 
share of principal. HELD: “The court considers it determinative that 
no condition of survival is present in the paragraph and construes the 
provision as creating vested interests in the remaindermen named in 
such paragraph. The gift of a remainder nomination indicates an in- 
tention to give a vested interest. ... The fact that the gifts to the 
remaindermen are included in a residuary bequest without provision 
for disposition of failed gifts is a further indication that the interests 
of the remaindermen are vested. Such holding also results in a salutary 
avoidence of intestacy.” 
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Claimant Must Establish Worth of Services Rendered for Decedent 
Wysowatcky v. Clarke, Colorado Supreme Court, July 21, 1958 


A claimant filed against decedent’s estate for bills and taxes paid 
by her for decedent and also for services rendered by her for decedent. 
HELD: In the absence of evidence, other than the claimant’s own 
affidavit, to support the worth of the services performed by the claimant 
no part of such claim can be allowed. The claims for bills and taxes 
are allowable. 


“Stock Split’ Versus ‘’Stock Dividend” 


In re Blake, New York Surrogate's Court, Kings County, 140 New York Law Journal 6, 
July 2, 1958 

Issue arose between the income beneficiaries and the remaindermen 
of a trust as to the allocation of certain stock received by the trustee 
as a result of two purported stock splits. HELD: “... although a 
corporation may refer to a stock distribution as a ‘stock split’ and it 
may have been publicly so considered, such characterization does not 
control the legal significance of the corporate action. If the distribution 
in fact was either wholly or partly the result of capitalization of corporate 
surplus earnings or surplus capital legally available for distribution as 
dividends to stockholders it must be considered as a true stock dividend 
to the extent of the capitalization, and not as a stock split, to be 
allocated to the income account of the trust instead of principal account.” 








TRUST AND ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 





Permitting Evidence of Testator’s Intention in Order to 
Limit Trustee’s Discretion 


Hartford National Bank and Trust Company v. United States of America, United States 
District Court, District of Connecticut, July 1, 1958 

Decedent’s will authorized his testamentary trustee to pay over to 
the life beneficiaries so much of trust principal as the trustee in its sole 
and uncontrolled discretion considered reasonable and proper. On the 
death of the life beneficiaries trust principal was to go to charitable 
institutions. The executor took an estate tax charitable deduction for the 
value of the gifts of principal to the charities, and the Commissioner of 
Internal Revenue sought to disallow the deduction on the ground that the 
trustee’s power to invade principal made the value of the gift to the chari- 
ties impossible of ascertainment. HELD: In a case such as this the court 
can receive evidence to indicate an intention to limit the trustee’s dis- 
cretion. Decedent's intention can be gathered from evidence of the 
family situation and habits. The life beneficiaries were brother and 
sister, and all three lived exceptionally frugal lives and wished to pre- 
serve their father’s fortune. Decedent intended to give the trustee the 
power to invade principal solely for the reasonable support of his brother 
and sister in the unlikely event of such a catastrophe that trust, income 
would be insufficient for their meager needs. 


Gift of Salary for Period After Death Not Includible in Gross Estate 
Farmers Bank & Trust Company of Lancaster, Pennsylvania v. Commissioner of Internal 
Revenue, Tax Court of the United States, June 27, 1958 

Decedent died June 16, 1951. Decedent’s employer paid its em- 
ployees on the 15th and last day of the month. The employer paid 
decedent’s executors $1,720.14 as decedent’s salary, after withholding, 
for the period June 16, 1951 to June 30, 1951 inclusive. In an estate 
tax proceeding, HELD: While the amount paid the executors was 
termed “salary” it was actually a gratuity based upon no consideration, 
except to the extent decedent had a claim for the one day, June 16th, 
he was alive during the salary period. Accordingly, only one-fifteenth 
of $2,083.35 ($1,720.14 paid the executors plus $363.20 withheld in 
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taxes) of the total amount of the gift of “salary” is includible in the 
gross estate as property owned by decedent at his death and subject to 
estate tax. 


Power in Trustees to Allocate to Principal Does Not Constitute 
a Gift of Future Interests 


Brown v. Commissioner of Internal Revenue, Tax Court of the United States, June 30, 1958 


A settlor established a trust of $175,000 of securities, the income 
therefrom to go to four beneficiaries for their lives and trust principal 
to a charity. The settlor claimed four $3,000 gift tax annual exclusions 
for the gifts to the income beneficiaries. The Commissioner contended 
that because the trustees had the power to allocate receipts of and 
accretions to trust principal, the interests of the income beneficiaries were 
contingent upon the actions of the trustees and were, therefore, future 
terests which did not qualify for the gift tax annual exclusion. HELD: 
The settlor is entitled to the exclusions. The powers granted the trustees 
do not render the interests of the income beneficiaries incapable of valua- 
tion. The income beneficiaries received a substantial present interest 
which had a value in excess of $3,000 per beneficiary, and the trustees 
could not properly exercise their powers so as to diminish that interest. 


Family Allowance Held a Terminable Interest 


Bank of America, National Trust and Savings Association v. Commissioner of Internal 
Revenue, Tax Court of the United States, June 30, 1958 


Pursuant to the California Probate Code decedent’s widow was paid 
$10,500 for the family allowance. The Commissioner of Internal Revenue 
contended that the family allowance failed to qualify for the estate tax 
marital deduction because it was a terminable interest in property 
passing to the surviving spouse. Decedent’s executor contended that 
the allowance was a vested interest. HELD: No marital deduction is 
allowable. The widow’s interest must be determined as of the time 
the interest came into being, that is, when the probate court granted 
the family allowance. At that time the widow’s right to the allowance 
was subject to termination in the event of her death or remarriage and 
hence was a terminable interest not qualifying for the marital deduction. 
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Share of Federal Estate Tax Not Included in Deduction 
for Property Previously Taxed 
Manship and Manship v. United States of America, United States District Court, 
Eastern District of Louisiana, June 23, 1958 


A wife’s share of her husband’s estate was reduced by its portion of 
the debts and state and federal estate taxes attributable to the husband's 
estate. The wife died less than five years later, and her estate included 
a substantial part of the assets she received from her husband's estate. 
Her estate claimed an estate tax deduction for the full amount of the 
property she received from her husband, as constituting property pre- 
viously taxed under Section 812(c) of the 1989 Code. The Commis- 
sioner of Internal Revenue sought to disallow the deduction to the 
extent the taxes and debts attributable to it in the husband's estate were 
actually paid out of income from outside the husband's estate. He 
contended that to such extent, the wife took the assets from her husband's 
estate by purchase and not by “bequest, devise or inheritance” as re- 
quired by the statute. HELD: Federal estate taxes attributable to the 
wife’s share of the husband’s estate must be excluded in computing the 
deduction for property previously taxed. The value of the wife's re- 
maining share of her husband's estate is fully deductible. The source 
from which the debts and state taxes were paid is immaterial. 


Deduction for Indebtedness on Property Does Not Preclude 
Full Marital Deduction on Such Property 
Wachovia Bank and Trust Company and Chatham v. The United States, 
United States Court of Claims, July 16, 1958 


Decedent and her husband had acquired joint property, each furnish- 
ing one-half the purchase price and improvement costs. They had 
obtained the money partly from a loan upon their joint note secured by 
a deed of trust on the property. When decedent died, her executors 
included in her gross estate the full market value of her one-half interest 
in the property, paid off one-half the then remaining balance of the 
note and, in computing the net estate, deducted such payment as an 
estate indebtedness under Section 812 (b) of the 1989 Code. Her 
executors also took the entire value of decedent's one-half interest in 
the property as a marital deduction under Section 812 (e). The Com- 
missioner of Internal Revenue sought to reduce the Section 812 (e) 
marital deduction by the amount of the Section 812 (b) deduction. 
HELD: The marital deduction is allowable in full. “. . . the deduc- 
tions under § 812 (b) and under § 812 (e) serve two different functions 
and are not necessarily related. The deduction under § 812 (b) is 
allowed to determine the actual value of the property which is included 
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in the decedent’s estate. The estate is equally entitled to deduct there- 
after under § 812 (e) the actual value of the property which passes out 
of the estate to the surviving spouse.” 


Gift Tax Treatment of Gift to Reversionary Trust 
Revenue Ruling 58-242.1 R.B. 1958-21, p. 23 


Advice was requested concerning the federal gift tax treatment of 
a gift of property to an irrevocable, reversionary trust, the income of 
which is primarily for the benefit of a daughter and secondarily for 
persons other than the settlor and which terminates ten years and six 
months from creation of the trust or upon the earlier deaths of the 
beneficiaries. On termination trust principal reverts to the settlor or 
his estate. The above Ruling states that the “value of the gift, for 
Federal gift tax purposes, is measured by the value of the property 
passing from the donor, minus the ascertainable value of the donor's re- 
tained interest in such property, actuarially computed. See section 
86.19(£)(5) of Regulations 108. The donor’s gift to the primary donee, 
consisting of the right to receive the income from the property for ten 
years and six months or until prior death, constitutes a gift of a present 
interest for purposes of the $3,000 gift tax exclusion.” 


Gift Tax Consequences of Short-Term Trust 
Revenue Ruling 58-242, |.R.B. 1958-21, p. 23 


A mother established an irrevocable trust, the income of which was 
for the benefit of her daughter, or, contingently, for other members 
of her family. The trust was to terminate ten and one-half years from 
creation or upon the earlier deaths of the beneficiaries. On termination 
trust principal was to go to the grantor-mother or her estate. Neither 
the grantor-mother nor her husband retained any administrative powers 
over the trust or the trust property. The above Ruling states that “the 
value of the gift [in trust], for Federal gift tax purposes, is measured 
by the value of the property passing from the donor, minus the as- 
certainable value of the donor’s retained interest in such property, 
actuarially computed.... The donor's gift to the primary donee 
[the daughter], consisting of the right to receive the income from the 
property for ten years and six months or until prior death, constitutes 
a gift of a present interest for purposes of the $3,000 gift tax exclusion. 
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Relevant Factors in Determining Value of Stock 


Harrison v. Commissioner of Internal Revenue, Tax Court of the United States, 
August 18, 1958 

An estate tax return valued shares of stock in a closely held corpora- 
tion at $400 a share. The stock was not listed on any exchange and was 
not frequently sold. The Commissioner argued that the stock should 
be valued at $585 a share. HELD: A corporation’s earnings and di- 
vidend records are the most relevant factors in determining market value 
of the stock. Another frequent method of valuation is to capitalize the 
corporation’s earnings at rates varying from six to ten per cent. In 
arriving at the $585 valuation the Commissioner capitalized earnings 
at approximately 6.5% and, in view of the corporation’s impressive earn- 
ings and dividend records, the Commissioner’s valuation will be accepted. 


Order Fixing Tax Will Not be Vacated Because of Erroneous 
Valuation 


Matter of Warner's Estate, New York Surrogate's Court, Onondaga County, April 14, 1958 


A proceeding was brought to vacate a “No tax” order which had 
determined that decedent's estate was exempt from tax. The basis for 
the proceeding was that decedent’s real property, originally valued as 
a farm at $11,500, was sold two years after the date of the order for 
$89,704.27. HELD: The “No tax” order will not be vacated. When 
the only evidence of a different value is a subsequent sale of the real 
estate, the discretion of the court should not be exercised to change an 
order fixing the tax. “... This Court appreciates that the State in 
this case is losing tax upon said real estate, and in my opinion it is 
better that this should be the case than to create a dangerous precedent.” 


Verification of Gift and Estate Tax Returns 
Revenue Ruling 58-390, 1.R.B. 1958-31, p. 15 
“Revenue Ruling 55-149, C.B. 1955-1, 189, relative to the prepara- 
tion of income tax returns by a person other than the taxpayer, provides 
that if a firm is responsible for the preparation of the return, the state- 
ment of verification shall be signed with the firm name and that if the 
firm name is stamped or typed, it should be followed by the signature of 
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a person authorized to sign the verification on behalf of the firm. HELD, 
that ruling applies in the case of estate and gift tax returns as well as 
income tax returns. Revenue Ruling 55-149... is hereby supple- 
mented accordingly.” 


Estate Tax on Increase in Value of Stock in Life Estate 
Soars v. Graham, United States Court of Appeals, Third Circuit, May 21, 1958 


The life beneficiary of a trust of stocks had an absolute right to 
consume all or any part of trust principal. When she died, the stocks 
were intact and had increased in value. The Commissioner of Internal 
Revenue contended that the amount of the appreciated value of the 
stock at the date of her death should be included in the life beneficiary's 
taxable estate. HELD: Under Pennsylvania law, a gift for life with 
power to consume makes the life beneficiary a debtor to the remainder- 
men for the value of the trust estate at the time the trust was created, 
but any appreciation in value of the trust estate thereafter belongs to the 
life beneficiary. The life beneficiary being entitled to any accretions, 
the amount of the increase in value of the securities is taxable in her 
estate. 


Gifts by 87 Year-Old Not in Contemplation of Death 
Estate of Holding, Tax Court of the United States, July 31, 1958 


At age 87 decedent sold some real estate she had owned for some 
time. She received a good price for the property, and gave part of the 
proceeds of the sale to members of her family. She was in good health 
at the time of the gifts, and it was established that her dominant motive 
for making the gifts was to have the satisfaction of seeing her family 
enjoy the money while she was alive. She died of cancer the following 
year after a three-month illness. Neither she nor her doctor was aware 
of the cancer at the time of the gifts. HELD: The gifts were not made 
in contemplation of death, and their value is not includible in decedent's 
estate. 
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Non-Resident Property Within Massachusetts Subject to Estate Tax 
Ruling of the Massachusetts State Tax Commission, Estate Tax Ruling 1958-1, May 15, 1958 


The above Ruling states that for purposes of the Massachusetts 
estate tax the following categories of property, if owned by a deceased 
non-resident of the United States at the time of his death, will be held 
to be “property” subject to tax: (1) real estate situated in the State (2) 
tangible personal property physically located in the State (3) stocks, 
bonds, debentures, bills, notes and mortgages, where the instrument is 
physically present in the State (4) money on deposit with a depository 
located in the State (5) open accounts due from Massachusetts debtors. 
In addition, “a tax will also be imposed upon transfers in trust made by 
such a decedent during his lifetime when the trust res is located in 
Massachusetts at the time of the decedent’s death, and the transfer 
in trust was made in contemplation of death, or was made or intended 
to take effect in possession or enjoyment after the decedent’s death.” 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Bonds and Stocks 

URING the summer months, 

the bond and stock markets 
moved in opposite directions. This 
reflected a corporate preference for 
debt financing at the same time 
that investors indicated a growing 
preference for equities. 


Economist William R. Biggs of 
the Bank of New York outlines the 
rationale underlying this difference 
in attitudes. Corporations, he 
points out, have shown a postwar 
preference for bond financing be- 
cause of the following reasons: 


1. The obvious tax advantage 
of debt financing, since debt in- 
terest is a tax deduction and cor- 
porate tax rates are high. 

2. The relative mildness of 
postwar recessions has reduced the 
objections of many corporate man- 
agements to higher debt ratios. 

8. Both shareowners and man- 
agements (which have _ stock 
options ) are increasingly unwilling 
to dilute their equity by stock 
financing. 

4. The simplicity of debt fi- 
nancing, vis-a-vis a share offering 
to stockholders. 

5. Inflationary trends in the 
economy have led to the assump- 
tion that, in the future, less valu- 
able dollars can be used to repay 
the debt. 

It is worthy of note that, for the 
first half of 1958, corporate debt 
issues were the highest on record 
while total new corporate securities 
—including equities—were almost 
$600 million below the total for the 
corresponding period last year. 


The factors augmenting investor 
preference for equities are enumer- 
ated by Mr. Biggs as follows: 


1. Since the war, the laws of 
many states have been amended to 
permit the investment of a higher 
percentage of trust funds in com- 
mon stocks. Also, life insurance 
companies and savings banks are 
now allowed to invest a small per- 
centage of their assets in common 
stocks. 

2. There has been a rapid de- 
cline in the purchasing power of 
the dollar in the last 20 years. 
Thus, bonds have been less attrac- 
tive and stocks more attractive to 
those individuals and institutions 
who need to protect purchasing 
power. 

Private corporate pension funds, 
for example, have reduced their 
percentage in fixed income securi- 
ties and have increased their par- 
ticipation in equities. It is the 
position of many of these funds 
that they have more than an ob- 
ligation to pay a fixed pension to 
their beneficiaries; that they have 
some obligation to maintain the 
purchasing power of such pensions 
as well. 

8. Indicative of the attitude of 
the ordinary investor toward 
stocks, there has been an extra- 
ordinary increase in mutual in- 
vestment trust funds. For example, 
witness the formation of two new 
mutual funds with resources of 
over $350 million. A good propor- 
tion of the funds made available 
to these mutual funds, it is 
believed, did not come from the 
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proceeds of stock sales by the pur- 
chasers of these fund shares. 

Mr. Biggs also directs attention 
to other factors, not included in the 
preference category, which have 
tended to increase the supply of 
fixed-interest securities. These re- 
sult from the change in the budget 
position of the Federal Govern- 
ment, which has swung from a 
small surplus in the 1957 fiscal 
year to what will be a large deficit 
in the 1959 fiscal year. And since 
Social Security and other trust fund 
payments have been rising faster 
than receipts, the swing in the 
Government's cash account with 
the public has been accentuated. 
As compared to 1956, it is expected 
that 1959 will require $15 billion of 
additional Government new financ- 
ing. 

To recapitulate, corporations 
have shown a preference for debt 
financing, and this has reduced the 
relative supply of equities; inves- 
tors have shown an_ increased 
preference for equities; the Fed- 
eral Government is making greatly 


increased demands for fixed- 
interest short- and long-term 
money. In this setting, a decline 


in the return on stocks and an in- 
crease in the return on bonds seems 
reasonable to expect. However, 
these trends will be halted when- 
ever corporations find it increas- 
ingly attractive to sell stocks rather 
than bonds in the quest for new 
capital, and investors come to the 
conclusion that bond yields offer 
more attraction than returns on 
stocks—even after making allow- 
ance for appreciation possibilities 
on the latter. 

Economist Biggs finds it impos- 
sible to guess what stock-bond 
yield relationship will be necessary 
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to alter current preferences. But 
he notes that a considerable step 
in this direction has already been 
taken; stock yields have reached a 
point where they are about the 
same as bond yields. 


Of course, assuming good busi- 
ness conditions, yields on bonds 
may continue to move upward 
while stock yields are declining. 
Nevertheless, if earnings, over a 
period of time, show a particularly 
disappointing response to business 
improvement, an adverse investor 
reaction could occur. 


“Real disillusionment,” says Mr. 
Biggs, “might be caused by some 
future recession if it should be 
more severe in extent and duration 
than any we have had since the 
war.” 


Aid to Small Business 


The Small Business Investment 
Company Act of 1958, passed at 
the past session of Congress, should 
materially assist financing by small 
business; the Act is designed to 
stimulate and supplement the flow 
of funds to these concerns. Under 
the Act, the Small Business Ad- 
ministration is authorized to lend 
up to $250 million to small business 
investment companies. 


Small business investment com- 
panies will be chartered under 
state law in most cases. In states 
where this is not possible, the SBA 
is authorized (through June, 1961) 
to charter such investment com- 
panies; the Act provides for such 
chartering, licensing, regulation 
and examination. Also, through 
June, 1961, State investment and 
development companies may be 
converted into small business in- 
vestment companies. 
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Each small business investment 
company licensed under the Act 
must have (in cash) paid-in 
capital and surplus of at least 
$300,000. However, to facilitate 
the formation of these concerns, 
the SBA is prepared to give assist- 
ance; it is authorized to purchase 
up to $150,000 of an investment 
company’s subordinate debenture 
bonds and to lend funds to the 
company in an amount up to 50 
per cent of the latter’s paid in 
capital and surplus—including sub- 
ordinate debentures held by the 
SBA. 


Private investors, including na- 
tional banks, will be permitted to 
purchase stock in these companies 
and, unless prohibited by state law, 
state chartered banks can do like- 
wise. However, stock purchases 
by any bank cannot exceed 1 per 
cent of the bank’s capital and sur- 


plus. 

Capital for small business itself 
can be provided through invest- 
ment company purchase of the 
former’s debentures which, how- 
ever, must be convertible into stock 
of the business concern. Such 
convertibility must be only at the 
option of the investment company 
or holder in due course. Also, if 
an investment company provides 
equity capital to a small business 
concern, the latter will be re- 
quired to become a stockholder- 
proprietor in the investment com- 
pany; it must purchase the invest- 
ment company’s common stock in 
an amount equal to not less than 
2 per cent, nor more than 5 per 
cent, of the amount of capital 
provided. 

Long-term loans to small busi- 
ness, with maturities up to 20 
years, may also be made. The ag- 
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gregate amount of obligations and 
securities acquired, and for which 
commitments may be issued by an 
investment company for any single 
enterprise, may not exceed 20 per 
cent of the combined capital and 
surplus of the investment company. 


It should also be observed that 
the Technical Tax Amendments 
Act of 1958 permits investors in 
small business investment com- 
pany stock to take an ordinary loss 
deduction (rather than a capital 
loss) on losses from the sale of 
such stock. Also, the small busi- 
ness investment company may take 
an ordinary loss deduction (rather 
than a capital loss) on losses real- 
ized on the convertible debentures 
acquired in the lending of long- 
term equity-type capital to small 
business concerns. Another ad- 
vantage is the 100 per cent divi- 
dend credit which may be taken by 
the investment company on divi- 
dends received from a taxable 
domestic corporation; the ordinary 
exemption for corporate taxpayers 
is 85 per cent. 

Not to be overlooked is the Small 
Business Tax Revision Act of 1958. 
An ordinary loss, rather than a 
capital loss, is allowed for a loss 
of up to $25,000 a year on small 
business stock. On a joint return, 
a loss of up to $50,000 may be 
taken. The loss must be taken, 
however, by the individual or 
partnership to whom the stock was 
issued pursuant to a plan adopted 
after June 30, 1958; also, the total 
amount of such stock must not 
exceed $500,000, and the stock 
offered under the plan plus the 
equity capital of the corporation 


must not exceed $1,000,000. 
The SBTRA also allows a net 
operating loss carryback of 3 years 
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(rather than 2) and a carryforward 
of 5 years. Small business, not 
including trusts, may elect to write 
off 20 per cent of the cost of tan- 
gible personal property in the year 
of acquisition, in addition to the 
regular depreciation on the balance. 
However, the additional 20 per 
cent allowance is limited to prop- 
erty with an aggregate cost of up 
to $10,000 ($20,000 on a joint 
return) with a remaining useful 
life of at least 6 years, acquired 
after December $1, 1957, and from 
an unrelated person. 

The Small Business Act of 1958 
amends an act of identical title for 
1953. The total volume of loans to 
small business by the SBA is now 
raised by $195,000,000 to $500,000, - 
000. The maximum loan to a 
borrower is raised from $250,000 
to $300,000. The maximum interest 
rate is lowered from 6 per cent to 
5% per cent. The SBA is also 
directed to assist small business in 
obtaining Government research 
and development contracts. 

Incidentally, the Small Business 
Investment Act repeals Section 13b 
of the Federal Reserve Act, under 
which the Federal Reserve Banks 
may make working capital loans to 
businesses. Approximately $27,- 
500,000 in appropriated Section 
18b funds are to be returned to the 
Treasury by Federal Reserve 
banks. Under the Act, the Treas- 
ury is authorized to create a 


special fund with the released 
money; this fund will make grants 
for research and counseling in the 
field of small business. 
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Business Outlook 


Despite the cross-currents which 
are almost always at work in our 
complex economy, it is fairly evi- 
dent that during the summer the 
balance has shifted from weakness 
toward strength. This is the 
opinion of the Bankers Trust Com- 

pany of New York which com- 
ments that “Business may . . 
reasonably be expected to follow 
a rising trend which could well 
carry activity to new peaks during 
the next 12 months.” The possi- 
bility of Gross National Product 
nearing the peak annual rate of 
$446 billion (established in the 
July-September quarter of 1957) 
by the close of this year is visual- 
ized. New records in 1959 are also 
deemed “a reasonable prospect.” 

This look into the future, how- 
ever, is tempered by such possibili- 
ties as major strikes, which could 
retard recovery. On the other 
hand, a renewed flare-up in world 
affairs could spark a_ greater 
scramble for inventories and bring 
an intensification in inflationary 
pressures. 

Booklets 

A pamphlet on Recession and 
Recovery, by consulting economist 
Marcus Nadler, has been issued by 
The Hanover Bank of New York. 
The 1958 edition of the Credit 
Union Yearbook, the only source 
of combined statistics on the 
worldwide credit union movement, 
may be obtained from the Credit 
Union National Association, Filene 
House, Madison 1, Wis. 
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FINANCE. 
Charles N. Henning. Harper & 
Brothers, New York, 1958. Pp. 
468. $7.50 (Text Edition). This 
is a book which includes in one 
volume a discussion of the prac- 
tices used in financing foreign 
trade and a discussion of the 
theory and problems of interna- 
tional finance. From the broad 
coverage of the important aspects 
of international finance as well 
as the inclusion of many forms 
used in this connection, it ap- 
pears that this book is a must for 
bankers whose principal opera- 
tions is in the field of foreign 
finance. Professor Henning has 
divided his presentation into 
four major subjects: balance of 
payments, practices in financing 
international transactions, institu- 
tional functions in the field of 
foreign financing, and interna- 
tional financing problems which 
have emerged since the War. 


FINANCING GOODS. Albert G. 


Sweetser. Newton Highlands, 
Massachusetts. 1957. The author 
has successfully written a book 
on the subject of financing goods. 
It is designed as a one-semester 
introductory textbook for stu- 
dents who have had no previous 
study in the field of business or 
economics. It is naturally a basic 
text but nonetheless one which 
covers a good number of subjects 
of interest to bankers or bank 
trainees, The book is divided into 
two parts, the first dealing with 


unsecured credit, and the second, — 


with loans secured by goods in 
possession of the lender. Mr. 


Sweetser has included reproduc- 
tions of many forms used in 
commercial banking. Among 
other chapters of interest to 
bankers is a chapter on bank 
loans secured by negotiable 
warehouse receipts. 


Yormoy* 





Good Reading 
for the 
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HOW TO AUDIT 
A BANK 


By MARSHALL C. CORNS 


T HIS new book is a practical guide to bank auditing 
routine and procedure. It is designed not only to 
show how to audit any bank as required by law but 
discusses in detail the responsibilities of directors, the 
pitfalls of bank management and operation, and the 
positive protectional and precautionary controls to 
set up so as to avoid embezzlements and defalcations. 
It contains many samples, schedules and forms used 
in undertaking an audit so that it is complete in every 
way. 


The author is a recognized authority on bank man- 
agement problems and auditing practices, procedures 
and routines. For many years has been a management 
consultant and advisor to banks and has had a career 
in banking from practical bank clerk to bank president. 
in both city and country banks, large and small. 


Over 84 exhibits add to the usefulness of the book 
which makes it indispensable for bank directors, offi- 
cers, auditors, students, bank examiners, public ac- 
countants, supervisory authorities and certified public 
accountants. 


Price $15.00 delivered 
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We learned 
a lesson from 


a lineman 

“Safety is where I shine,” one 
of our linemen told us y: 
“Safety's - of —— impor- 
tant m But saving 
ara oh swting too, for 
a family man—that’s too tou 
Why don’t you guys in the o 
make it easy for us—like that 
Payroll Savings Plan for U.S. 
Savings Bonds?” 

Of course, that is exactly what 
we want to do for every one of 
our people. We explained that 
to our lineman. But he certainly 
made us stop and think. Because 
if he didn’t know about our plan 
for buying U.S. Savings Bonds 
through Payroll Savings, then 
many other employees must be 
in the same position. 

We telephoned our State Sav- 
ings Bond Director for help. He 
worked out a company-wide 
campaign for us. Within days 
afterward, we had an excellent 
percentage of bond buying em- 
ployees. Look up your State 
Director in the phone book or 
write: Savings Bonds Division, 
U.S. Treasury Dept., Washing- 
ton, D. C, 
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HANDBOOK OF 


FEDERAL BANKING LAWS 


(1956 Edition and 1958 Supplement) 
Compiled by Thor W. Kolle, Jr., of the New York Bar 





Federal Reserve Act—National Bank Act—Other 
Federal Banking Laws—Completely Indexed 


The 1956 edition of FEDERAL 
BANKING LAWS and the 1958 
Supplement are now ready for 
delivery. Since our last edition 
Congress has enacted many im- 
portant statutes. 


FEDERAL .BANKING LAWS 
contains in one compact volume 
all of the Federal laws affecting 
member banks, State and Na- 
tional, of the Federal Reserve 
System and non-member banks, 
insured under the Federal De- 
posit Insurance Law. 


FEDERAL BANKING LAWS 
contains the provisions of all of 
these statutes, that is to say, the 
Federal Reserve Act, the Na- 


tional Bank Act, subsequent 
banking acts and other laws of 
the United States regulating 
banking, as amended to date. 
The Bank Holding Company 
Act and all legislation through 
the 1958 Session of Congress 
are included. 


The provisions of these various 
laws are co-ordinated and codi- 
fied under one system following 
the plan used in the Code of 
Laws of the United States. 


There is one complete index 
so that no matter what statutory 
reference you may be looking 
for, you will be able to locate it 
without delay. 


(Price $10.00 delivered including 1958 Supplement) 


THE BANKING LAW JOURNAL 
89 Beach Street, Boston 11, Mass. - 





